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 Authors Note:  Staff attorneys from the US Department of Justice will 
address the VAELA UnProgram regarding the settlement of the case US v. 
Commonwealth of Virginia.  The following materials are offered to you by the 
author to allow you to prepare for the discussion and for reference afterward.  
Materials have been downloaded from the United States Department of Justice 
and Virginia Department of Behavioral Health and Developmental Services.  DOJ 
and DBHDS have not contributed to and are not responsible for the content of 
this outline.   
  
I. Background 
 
 A. Developmental Disability Services in Virginia 
   
 For more than 100 years Virginia has operated training centers to provide 
services for people with developmental disabilities (DD), including intellectual 
disabilities (ID).  Enrollment in these centers has declined to about 1,000 people, 
some of whom have lived in the training centers for many years.  Very few 
individuals residing in the training centers are discharged to more integrated 
community settings. 
 
 Virginia also provides ID and DD services through Medicaid home and 
community based services waivers.  The ID waiver has enrollment of about 6,000 
individuals and a wait list of more than 3,000.  The DD waiver, which includes 
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care in group homes, has about 800 participants and 1,200 people on the wait 
list.1 
 
 B. U.S. Department of Justice Investigation 
 
 In August 2008, the US Department of Justice (DOJ) began an 
investigation of the Central Virginia Training Center under authority of the Civil 
Rights of Institutionalized Persons Act.  The investigation was broadened to all 
five training centers and to review compliance with the U.S. Supreme Court’s 
ruling in Olmstead v. L.C., 527 US 581 (1999).  Olmstead applyies the Americans 
with Disabilities Act to services provided to people with disabilities by state 
governments.  Olmstead requires states to provide services to individuals with 
disabilities in the most integrated setting appropriate to their needs.2   
 
 On February 10, 2011, the Department of Justice sent Governor Robert F. 
McDonnell a letter stating the findings of the investigation.  DOJ found Virginia in 
violation of the ADA for failing to provide services to people with intellectual 
and/or developmental disabilities in the most integrated setting appropriate to 
their disabilities.  DOJ cited Virginia for providing insufficient Medicaid waiver 
slots given the need for services and long wait lists, devoting too much of its ID 
or DD services budget to the training centers rather than community based 
services, and for having a flawed  discharge planning process for returning 
people from the training centers to the community.  The lack of sufficient ID and 
DD waiver services even for people assessed with urgent need was cited as 
placing individuals at risk for institutionalization.3 
 
 The DOJ letter recognized that the Governor’s budget proposed increases 
in ID and DD waiver slots, but noted that those increases would not eliminate the 
wait lists.  DOJ and the Commonwealth entered into negotiations with respect to 
the DOJ findings.  On January 26, 2012, a settlement was reached. 
 
II.  The Settlement 
 
 The Settlement Agreement requires the Commonwealth to create 4,170 
waiver slots for the target population (generally people with developmental and/or 
intellectual disabilities who reside in the training centers or are on the “urgent” 
wait lists) by June 30, 2021.  The settlement agreement sets forth a year by year 
timetable for new waiver slots.  The settlement also requires the state to provide 
                                                      
1 See Backgrounder:  A Brief History and Background on Virginia’s Developmental Disability System, Virginia Department of 
Behavioral Health and Developmental Services, found at http://www.dbhds.virginia.gove/settlement.htm#Agree, 
accessed Dec. 4, 2012, a copy of which follows this outline as Attachment 1. 
2 See Supreme Court of the United States, Syllabus, Olmstead, Commissioner, Georgia Department of Human Resources, et. al. 
v. L.C. by Zimring, Guardian and Next Friend, et. al., October Term, 1998, downloaded from 
http://www.law.cornell.edu/supct/pdf/98-536P.ZS, December 4, 2012, a copy of which follows this outline. 
3 See Letter to the Honorable Robert F. McDonnell, Feb. 10, 2011, downloaded from 
http://www.dbhds.virginia.gov/PressReleases/content/110210DOJFindings.pdf, a copy of which follows this outline. 
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crisis services in the community to people with developmental disabilities, to 
avoid institutional placement.  The state is to develop supported employment 
services in the community, more housing options, more supports for identifying 
and removing barriers to community placement for people with developmental 
disabilities, and discharge planning for people in the training centers who can be 
served in the community.  The settlement appoints Donald J. Fletcher as 
Independent Reviewer, to report to the Court every six months on the progress of 
the implementation of the settlement. 4   
 
 Several residents of the five training centers, through their next friends, 
intervened in the litigation in opposition to the settlement.  The residents 
expressed concern that the training centers would close and deprive them of 
what has become their homes.  The United States District Court for the Eastern 
District of Virginia, Richmond Division, invited amicus briefs, including informal 
letters by family members, toured a number of facilities in Virginia and held a 
fairness hearing to allow the Commonwealth, DOJ and the intervenors to provide 
evidence supporting their positions.  The Court approved the settlement.  With 
respect to the possible closing of the training centers, the Court stated that the 
settlement agreement does not require the Commonwealth to close the training 
centers, and that the training centers may be closed by the state regardless of 
the settlement agreement.  It found that decision to fall within the realm of the 
General Assembly.  The Court cited Virginia Code Section 37.2-837(A)(3) as 
preventing anyone from being discharged from a training center against his or 
her will.5 
 
III.  Considerations for Elder Law Attorneys 
 
 A. Advocacy.  If fully implemented, the settlement will reduce the 
number of people with urgent needs awaiting ID and DD waiver services.  It will 
not eliminate the wait lists for those with needs that are not deemed urgent. 
Advocacy and oversight will be necessary to ensure that supports provided 
through the waivers and other programs are sufficient in quantity and quality to 
support the target population. 
 
 B. Litigation.  The complaint and settlement affect only people with 
developmental disabilities.  The case does not address deficiencies in community 
services for people with mental illnesses, the systemic bias toward nursing home 
services for the elderly, or needs of other populations.  Further advocacy or 

                                                      
4 See Fact Sheet- Virginia’s Settlement Agreement with The U.S. Department of Justice (DOJ) and Proposed Plan to Implement 
the Terms of the Agreement, downloaded from http://www.dbhds.virginia.gov/settlement.htm#Agree, and U.S. v. Virginia 
Settlement Agreement, entered August 23, 2012, downloaded from 
http://www.ada.gov/olmstead/documents/virginia_settlement.pdf, December 4, 2012, copies of which follow this outline. 
5 See Order Approving Consent Decree, US v. Va., Civil Action No. 3:12cv59-JAG, August 23, 2012, downloaded from 
http://www.ada.gov/olmstead/documents/virginia_consent_order.pdf, a copy of which follows this outline. 
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litigation would be needed to expand home and community based services for 
these groups. 
 
 C. Guardianship.  As discharge planning gets underway for residents 
of the training centers, more families are likely to seek guardianship of their loved 
ones.  Decision-making for many residents of the training centers is often made 
by a “legally authorized representative.”  As residents move to the community – 
or seek to remain in a training center – a formal guardianship may be needed. 
 
   


