
Page 1 of 6  

 

 

THE THREE “Ps” OF TRUST PROTECTORS 
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Discussion topic: Trust Protectors: Purposes, Powers and Potential Liability 

 

Facilitator: Buckley Kuhn Fricker, JD, CMC* 

 

 

What is a trust protector?  

 

A trust protector is just what it sounds like: an individual or entity that protects trusts . . . 

from malfeasance? From looting? From bad investments? From making distributions that 

are too stingy or too generous or that possibly endanger a beneficiary’s receipt of means-

tested public benefits? From changes in the law that require changes in the trust 

instrument? Or? 

 

Purposes: Why would a client want a trust protector? 

 

Powers:  What powers would a trust protector need to fulfill the identified purposes? And 

how would the powers be enforced? 

 

Potential Liability: Who can sue a trust protector? Could a court order surcharge a TP? 

What about an unhappy beneficiary? Would you be willing to serve as a TP and, if so, 

would your malpractice insurance cover you? 

 

See, for example:  

 

“Trust Protectors – What They Are and Why Probably Every Trust Should Have One” by 

Jay Adkisson in Forbes: http://www.forbes.com/sites/jayadkisson/2012/08/25/trust-

protectors-what-they-are-and-why-probably-every-trust-should-have-one/ 

 

“The Case Against the Trust Protector” by Alexander A. Bove, Jr. at 

http://www.naepc.org/journal/issue11f.pdf  

 

“The Trust Protector – Are they friends or fiduciaries? And should every trust have one?” 

by Alexander A. Bove, Jr. in Trusts and Estates online at: 

http://www.bovelanga.com/publications/articles 

 

 

http://www.forbes.com/sites/jayadkisson/2012/08/25/trust-protectors-what-they-are-and-why-probably-every-trust-should-have-one/
http://www.forbes.com/sites/jayadkisson/2012/08/25/trust-protectors-what-they-are-and-why-probably-every-trust-should-have-one/
http://www.naepc.org/journal/issue11f.pdf
http://www.bovelanga.com/publications/articles
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A. Purpose(s) of trust protector: Why would your client want to have a trust 

protector? 

 

1. Tax issues? 

2. SNT distributions? 

3. Concern about discontent between beneficiaries and trustee? 

4. If trustee not perform well and beneficiaries would likely be unable to 

protect their own interests? 

 

For example, does client/grantor/settlor 

 

 o  worry that trustee won’t act in best interests of beneficiaries? 

 o  worry about disagreements among beneficiaries and/or trustee? 

 o  foresee possibility of need to change trust provisions due to changes in law? 

o  worry that distributions do not render a SNT beneficiary ineligible for public 

benefits? 

 

If looting of trust assets is a significant concern, then such concern would apply to both 

trustee and TP. Looting or otherwise generous self-dealing with trust assets is an issue 

best dealt with by careful selection of trustee and use of co-trustee. Eyes watching over 

the shoulder of fiduciaries is to be encouraged, but to what extent could co-trustee or 

beneficiaries themselves fulfill this function?  

 

Institutional trustees may be less likely to be guilty of malfeasance, but might not be 

willing/able to meet client’s goals for beneficiaries. Having someone with authority to 

replace trustee can be very useful. Trustee can use trust assets to fight being fired and 

replaced. Should TP also be able to use trust assets to carry out duties and defend 

himself? Who is responsible for legal fees of TP acting in good faith? 

 

Nevertheless, identifying capable and trustworthy fiduciaries is already a major problem 

for many clients. Figuring out candidates for both trustee and TP could be very difficult 

as a practical matter. Attorneys and their firms offer both security and continuity, but to 

what extent would attorneys be willing to serve (except perhaps for very high-value trusts 

for which sophisticated tax knowledge is required with compensation commensurate to 

expertise and potential liability). 

 

 

B. What powers should TP be granted? For example: 

 

 o  Power to replace trustee?  

o  Reason(s) justifying TP to replace trustee? 

 o  Power to amend trust? 

 o  Power to veto a distribution? 

 o  How do you assure that trustee will honor TP’s recommendations/actions? 

 o  Can TP resign? How?  

o Can TP appoint successor TP? 
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 o What can a TP do that a co-trustee could not do?  

 

 

C. Trust protector as fiduciary: 

 

Is there a difference between a TP and a trust advisor? Trust advisor has been held to be a 

fiduciary; see Bove, “The Case Against the Trust Protector,” citing Trust Advisors, 78 

Harvard Law Review 1230 (1965) 

 

Regarding TP as having a fiduciary duty to beneficiary: 

 

 o Duty of loyalty to beneficiary 

o Would TP have to review/second guess each action of trustee? 

 o What information would be automatically provided to TP? 

 o What could TP ask for and how frequently? 

o Would TP and/or trustee be required to maintain ongoing relationship with 

attorney? Accountant? Beneficiary? 

o Liability/surcharge for breach of TP fiduciary duty? 

 

Query: Who would be willing to serve as trustee if trust protector can second guess every 

trustee action? Who would be willing to serve as TP if TP has the same potential 

liabilities as trustee but not the same powers. 

 

 

D. What can a TP do that cannot otherwise be done under Virginia Uniform Trust 

Code? 

 

The Virginia Uniform Trust Code refers to “trustee” and to “interested persons” and to 

“interested party.” It does not mention trust protectors. UTC imposes both duties and 

protections for trustees and beneficiaries as well as allowing great flexibility in resolving 

disputes either by court order or by non-judicial agreement. For example: 

 

1. Replacing trustee. Beneficiaries can agree or court can order. 

2. Requires trustee to inform and report to qualified beneficiaries. 

3. Provides for compensation. 

4. Allows non-judicial agreement or court to resolve differences between trustee 

and beneficiaries, between co-trustees, and other “interested persons.” 

 

Trust instrument can accomplish UTC goals provided that all “interested persons” can be 

represented. Should TP be an “interested person?” Should TP be expressly authorized to 

represent and bind an “interested party?” Should TP have: 

 

o  Power to act on beneficiary’s behalf to initiate court proceeding (standing 

issue)? 

o  Power to consent on behalf of SNT beneficiary to non-judicial settlement 

agreement? 
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o  Power to initiate court proceeding on TP’s own behalf? 

o Should TP’s powers be limited to standing to initiate agreement or petition 

court, i.e., a “springing” power? 

 

If TP has authority to initiate settlement of a dispute, including by petitioning the court, 

he would presumably need to retain counsel or other experts. 

 

 o - How would TP pay for up-front expenses of dispute resolution or proceeding? 

o  Would trustee be required to reimburse such expenses from trust assets; held 

harmless for doing so? 

 o  Would trust permit trustee to pay only if court finds that TP acted in   

 good faith? 

 o Could TP remove and surcharge the trustee? How enforce? 

   

 

E. What can TP effectively accomplish that trustee cannot? 

  

 Drafting considerations:  

 

1. Limiting TP powers to core issues such as 

  

-- replacing trustee 

-- recommending changes to trust to conform to current law? 

-- monitoring distributions re SNT requirements? 

-- provide standing to initiate action under Uniform Trust Code? 

 

2. Specify how exercise of powers would be implement/enforced; for 

example: 

 

-- Correlate duties of trustee with desired powers of TP; 

-- Specify how TP would implement power if faced with uncooperative 

trustee; 

-- Set forth time limits for trustee cooperation with TP; 

-- Include provisions re: both trustee and TP to act in good faith with 

associated good faith presumptions; 

-- Mechanism for TP resignation; notice requirements 

-- Specify who can appoint successor TP – TP, trustee or competent 

beneficiaries 

 

 

F. Compensation: Would TP be compensated? How? 

 

o  “Reasonable compensation”?  

o  Flat fee? Inflation adjustments? 

o  If TP is attorney or accountant, is hourly compensation appropriate? 

o  How would TP compensation differ from trustee compensation? 
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o  Would TP be indemnified by the trust? 

 

 

G. Mechanics: 

 

 o inform beneficiaries about TP and how to contact if needed?  

o review each and every investment? Or overall strategy? 

o how would beneficiaries know about TP, what TP can do and how to contact? 

o maintain frequent, on-going relationship with beneficiaries? 

o TP to review each and every distribution? Or just annual accountings? 

 o compensation commensurate with powers and duties? 

 o subject to court supervision/enforcement? (yes, but give court guidance) 

 o if TP fails to act, can TP be surcharged by court? 

 o mechanics of TP resignation? Notice requirements? 

 

 

H. General Considerations: 

 

1. Difficulty of finding TP candidates. It’s tough enough to determine who would 

be a good trustee, successor trustee and how/who would succeed as trustee if no trustee is 

serving? It can be even tougher to find a TP who would be able to confront and replace a 

trustee. But replacing an institutional trustee when a beneficiary, such as a disabled 

beneficiary, would not be sufficiently knowledgeable to initiate action under the Uniform 

Trust Code could be a good reason to include a TP. But, of course, power to replace 

institutional trustee still requires lots of mechanics and hold harmless assurances. 

 

2. Would a good trustee be willing to serve knowing TP is looking over trustee’s 

shoulder? Would TP have more discretionary power than trustee? TP can fire trustee, but 

can trustee fire TP? Can trustee seek court approval to replace TP? 

 

3. Why not use TP candidate as co-trustee instead? If candidate TP is trusted 

enough to serve as TP, then why not make him a trustee or co-trustee with specific 

additional powers (such as power to replace institutional co-trustee)? 

 

4. Consider willingness of successor trustee – or can TP appoint the successor?  

If trustee ceases to serve, would TP be the one to appoint successor trustee? Why 

wouldn’t trustee be authorized to appoint his/her/its successor trustee (or would 

succession be “as determined by law”: court proceeding; might need court to appoint an 

interim trustee while petitioner searches for someone willing to serve as trustee).  

 

5. Why would TP be willing to serve? Serving as a trustee is complex. Serving as 

TP is at least as complex. Why would anyone be willing to serve as a TP? Family 

member of SNT beneficiary might be willing to serve. Non-family member would likely 

need generous compensation, thus increasing cost of administering what could be a 

relatively small trust. 
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I. Bottom Line: 

 

1. Has anyone here ever drafted a trust which included TP provisions? 

2. Why? 

3. Who was appointed? 

4. Fiduciary issues? 

5. Powers? 

6. Successors? 

7. Does anyone present today serve as a TP?  

 

Please describe pros and cons of your personal experience. 

 

 

 

 

 

 

 

 

 

 

 

 

 

* Buckley Kuhn Fricker is an attorney with an elder law background but is not involved 

in the active practice of law. She is also a Certified Geriatric Care Manager. Through 

her company, Buckley’s for Seniors (buckleys4seniors.com), Buckley works with seniors 

and families of disabled individuals to provide services needed for clients to remain in 

their community and enjoy both practical and life enhancing goods and services. 

 

 

 

 

 

 

 

  


