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Tips for Using Virginia CLE® Electronic Books


Nature and Features of Electronic Books


• Virginia CLE® Electronic Books are in portable document format (PDF). These tips
pertain to the use of versions 6 and later of Adobe® Reader® to view those PDF books.
Some of the features discussed are not available in previous versions of Adobe Reader.
You can download the latest version of Adobe Reader free of charge at www.adobe.com.


• Virginia CLE has included a number of features to make your use of its electronic books
easier and more efficient. Books contain “bookmarks” that link to chapters and other
major subdivisions. They may also contain links within the text to other pages or
embedded files, such as forms. Finally, they have been created in a way that allows
effective copying of small portions for use in memoranda, briefs, and similar documents.


Opening a Book


• You should open electronic books directly in Adobe Reader rather than clicking on links
to them within a Web browser. When you click on a link to a PDF document in your
browser, Adobe Reader will open the document within the browser. That limits the
viewing space and may not permit the full functionality of Adobe Reader.


Viewing a Book


• A “Bookmarks” tab is located at the far left of the screen.


• Bookmarks are visible when you open the book. If you prefer to view the book on the
full screen, click on the tab to hide the bookmarks. The tab remains, so you can click
on it again whenever you want to display the bookmarks.


• There is an “Options” menu button at the top of the left frame where the bookmarks
are displayed. Click on it to display various options that affect how bookmarks look
and work.


• You can wrap long bookmarks by selecting that option. You may not be able
to see as many bookmarks at the same time, but you will see the full text of
each bookmark. If you prefer to see more bookmarks, don't select that option.
You can still see the full text of the bookmark by passing your cursor over it.
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• You may find that the most desirable bookmark appearance is created by setting
the text size to “Small.”


• If you select Hide After Use, the text of the document will be displayed in the
full Adobe Reader window when you click on the bookmark. You can always
display or hide the bookmarks by clicking on the “Bookmarks” tab at the top
left of the window.


• Magnification can be controlled in a number of ways.


• Choosing to have the bookmarks frame displayed on the left will affect the size of the
text in the main window. You can make the bookmarks frame smaller to increase the
size of the text in the main window by putting the cursor over the dividing line
between the frame and the window until the cursor becomes a double arrow and then
dragging it.


• You can select the plus and minus icons in the toolbar at the top of the page to make
the text larger or smaller.


• You can enter the percentage of the actual size of the document into the percentage
window or select a predetermined percentage.


• You can select one of the page icons in that toolbar, i.e., actual size, full page, or full
width (this one seems to be the most useful).


• You can select the magnification tool from that toolbar, put the magnification cursor
over the text, and click or drag depending on which magnification tool you are using.
If you choose this method, be sure to remember to reselect the “hand” tool when you
want to use it to move the page.


Book Navigation Aids


• Scrollbar: The Windows® scrollbar works in the usual way and is quite useful for moving
through a document. If you know the page number you are looking for, move the scrollbar
and release the mouse button when that page number appears. (At the bottom of the screen
on the right, set the page display option to “single page” if you want the scroll bar to allow
you to find a page number quickly.) You may also enter the desired page number in the
bottom menu bar and press “Enter.”


• Page Numbers: Page numbers are displayed at the bottom of the screen. Use the arrows
next to the page number display to move from page to page. Please note that the numbers
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in parentheses are “absolute” page numbers showing the actual count of pages in the
electronic book. The number outside the parentheses matches the page number of the print
edition.


• Hand Tool: If a full page is not displayed, use the “hand” tool to move the page up and
down.


• Bookmarks: Display the “bookmarks” (see above), and click on the one you want to
proceed to that page.


• Links: A page may contain a link to another page. Click on the link to view the “target.”
A page may also contain links to files, images, or other objects. Right click on the link to
open the file or save it. “Forms on disk,” which are often included with the print editions
of Virginia CLE books, are embedded in electronic books using such links, so no separate
disk or CD-ROM is needed.


• Search: If you are not using version 6 or later of Adobe Reader, you should download the
latest version (free of charge at www.adobe.com) and install it, because versions 6 and
later have better search features than earlier versions.


• Close the Bookmarks frame to improve readability of the text as you search.


• Click the Search button (binoculars icon) in the toolbar at the top of the screen.  The
program will display of all your “hits” in the search window showing some of the
surrounding text. Your search phrase will also be highlighted in the text of the book
in the main viewing window.


• Be sure to select “current PDF document” if you want to limit your search to the book
you are viewing. You also have the option of searching all PDF documents in any
given directory.


• The usual options of matching whole words and doing case-sensitive searches are
available. You may find the case-sensitive option useful when you are looking for an
extended discussion of the topic for which you are searching. Virginia CLE’s
handbooks use initial capitals in subheadings and all capitals in major topic headings.
For example, if you are looking for information on the attorney-client privilege, you
might begin with a case-sensitive search for Attorney-Client or even ATTORNEY-
CLIENT to see whether the book contains any extended discussion of that topic. If you
want to find all occurrences of “attorney-client,” be sure the “Case-Sensitive” option
is not selected.
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Copying and Pasting


• Your license agreement allows you to copy small portions of text for use in memoranda,
briefs, and similar documents.


• Normally the tool that is active is the “hand” tool, which allows you to move the page
vertically or horizontally. To change the cursor to an I-bar that will allow you to highlight
text, click on the Select Text tool. That tool will remain active until you click on another
tool.


• When you pass your cursor over text that is available for copying, it changes to an I-bar
cursor that you can use to copy and paste the text in the usual manner. One practical use
for this is the copying and pasting of citations into your electronic legal research software.
Virginia CLE has designed its books so that small portions of text can easily be
reformatted when pasted into a word processing document. Larger portions of text will
contain a variety of codes that are used to format Virginia CLE books. These codes may
result in erratic results in word processing documents.


• To create a graphic image of text (and maintain its exact appearance), use the “Snapshot”
tool (camera icon). After selecting the tool, move the crosshair cursor to the upper left
corner of the area you want to copy, hold down the left mouse button, and move the mouse
to create a border around the text you want to copy as a graphic image. Release the button,
and the image will be copied to the Windows clipboard. You can then paste that image
into any Windows application that accepts graphic images.


• Some pages of Virginia CLE Electronic Books may look like text but are only graphic
images. The Snapshot tool works in the same way with those pages.


Printing


• Pages from Virginia CLE Electronic Books may be printed for the personal use of the
individual who has acquired the electronic book license.


• To print one or more pages, select the printer icon and choose “Current page” or select the
range of pages you want to print.


• To print only a portion of a page, enlarge the page using one of the magnification options
discussed above, select the printer icon, and choose “Current view.”
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CHAPTER 6 

SPECIAL NEEDS TRUSTS 

6.1 INTRODUCTION 

6.101 In General.  Persons with disabilities have many needs beyond basic 
medical care, food, clothing, and shelter. These needs include recreation, trans-
portation, dental care, telephone and television services, cosmetology needs, supple-
mental nursing care, private case management, and mobility aids, including electric 
wheel chairs. Since disabled persons may be receiving, or be eligible to receive, 
needs-based government benefits, they face a dilemma in providing for supplemental 
needs with their own resources, which may disqualify them from receiving the 
government-provided benefits. It is possible to resolve this problem by vesting 
ownership of those resources in a trust, known as a special needs trust, for the 
benefit of the disabled individual. 

6.102 What Is a Special Needs Trust?  A special needs trust (SNT) is a 
trust that enables a person with disabilities to retain his or her own resources, or 
enables family members to provide an inheritance for the disabled person without 
disqualifying the individual from needs-based government benefits, including 
Supplemental Security Income (SSI)1 or Medicaid2 benefits. There are two types of 
SNTs, self-settled and third-party. 

A. Self-Settled (First Party) SNTs.  A self-settled (or first 
party) SNT is funded with the beneficiary’s own assets, normally from a personal 
injury settlement, inheritance, or the beneficiary’s excess resources. Irrevocable 
trusts established after August 11, 1993 solely for the benefit of a disabled indivi-
dual will not affect Medicaid eligibility for the disabled individual, as these trusts 
are considered exempt resources of the disabled person to the extent that the same 
are not otherwise revocable or subject to the direction of the disabled person.3 

There are two types of self-settled SNTs: 

1. d(4)(A) SNT.4  A d(4)(A) SNT is a trust created (and 
funded) for the sole benefit of an individual with a disability under the age of 65 by 

                                                 
1 42 U.S.C. § 1382(b). 
2 42 U.S.C. § 1396p(d)(4). 
3 Such trusts are protected from governmental reimbursement claims under the Uniform Trust Act. See section 55-
545.03:1(D) of the Virginia Code, which provides that “[t]he court shall not issue an order [compelling 
reimbursement or directing discretionary payments to the Commonwealth] pursuant to this section if the 
beneficiary is a person who has a medically determined physical or mental disability that substantially impairs his 
ability to provide for his care or custody, and constitutes a substantial handicap.” Such trusts are not proof against 
claims of other creditors of the beneficiary however. Va. Code § 55-545.05. 
4 42 U.S.C. § 1396p(d)(4)(A). 

¶ 6.102 
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the individual’s parent, grandparent, legal guardian, or a court.5 The trust is funded 
with the assets of the person with a disability. The trust must provide that the state 
Medicaid agency will receive all amounts remaining in the trust upon the indivi-
dual’s death up to the amount paid by each state under the Medicaid program for 
services to the individual with a disability. 

It is generally inadvisable to fund such a trust with property 
other than the beneficiary’s. Third parties—such as ancestors and collateral rela-
tions other than spouses6—who wish to supplement, and not supplant, benefits for 
the disabled beneficiary may avoid the reimbursement requirement by creating a 
purely discretionary special needs trust in which the intent to preserve and maxi-
mize public benefits is expressly stated.7 

On the other hand, if a third party—for example, a parent or 
other family member who has been admitted to a nursing home—contemplates the 
need for Medicaid long-term care services for him- or herself and wishes to avoid 
exhausting personal resources, he or she can fund a payback special needs trust 
until the 65th birthday of the beneficiary. Transfers by the beneficiary or any other 
person to the trustee of a payback special needs trust are exempt from the transfer 
of assets penalty.8 

This strategy is often seen in the increasingly large number of 
situations in which a developmentally disabled adult child, often middle aged, has 
lived with his or her aging parents since birth. When the aging parent becomes 
incapacitated and enters a nursing home, establishment of a payback special needs 
trust permits the parent to qualify for Medicaid benefits while preserving Medicaid 
(and SSI) eligibility for the disabled child.9 Essentially, two persons can thus obtain 
(and retain) Medicaid eligibility (and, when applicable, SSI benefits) by use of this 
device. 

 
5 See Appendix 6-1 for an example of a self-settled (d)(4)(A) special needs trust. 
6 A spouse should not create any living trust for the benefit of the other spouse without understanding that unless 
the trust is exempt as a first party payback trust, any provision in the trust other than for the sole benefit of the 
other spouse will likely either be deemed an available resource to the other spouse or an uncompensated transfer of 
assets by the other spouse. In contrast, a purely discretionary testamentary trust for the benefit of the surviving 
spouse will not be captured by either rule, because 42 U.S.C. § 1396p(d), 12 VAC 30-40-300(E), (F), and Va. 
Medicaid Manual § M1140.400 provide, as stated in the cited Manual provision, that “[i]f a Medicaid applicant or 
recipient is the named beneficiary in a trust established by a will, determine from the terms of the trusts [sic], what 
income or principal is available to the applicant or recipient. If the trust is ‘discretionary’ determine what part of the 
corpus or income the trustee is making available to the applicant or recipient. Any corpus or income which the 
trustee does not make available cannot be counted in determining Medicaid eligibility.” The Virginia Medicaid 
Manual is the policy manual for Medicaid services used by the local offices of the Department of Social Services. The 
Manual is discussed in more detail in Chapter 7 (Medicaid Practice). 
7 Va. Code § 55-545.03:1(C) provides that a “duty in the trustee under the instrument to make disbursements in a 
manner designed to avoid rendering the beneficiary ineligible for public assistance to which he might otherwise be 
entitled, however, shall not be construed as a right possessed by the beneficiary to compel such payments.”  
8 The exemption for transfers of assets into a payback special needs trust is provided for in 42 U.S.C. § 1396p(c) and 
reflected in Virginia regulation and policy at 12 VAC 30-40-300(E), (F) and Va. Medicaid Manual § M1450.400 D. 
9 The SSI requirements for the exclusion of this trust are found at 42 U.S.C. § 1382b and the Program Operations 
Manual System (hereinafter POMS) SI 01120.203. The POMS, a Social Security Administration technical manual, is 
discussed infra paragraph 6.302(A). The exemption from the SSI disqualification policy for transfers by the SSI 
applicant or recipient to the trustee of a payback special needs trust is found at SI 01150.121. 
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The trust instrument may provide for reasonable compensa-
tion for the trustee10 and for disposition of the remainder after mandatory Medicaid 
reimbursement has been effected.11 

2. d(4)(C) “Pooled” SNT.12  A d(4)(C) SNT is a trust 
created and managed by a nonprofit organization. A separate subaccount is main-
tained for each beneficiary of the trust, but the assets are pooled for investment and 
management purposes. The account is created for the sole benefit of an individual 
with a disability by the individual’s parent, grandparent, legal guardian, a court, or 
the individual. The trust is funded with the assets of the person with a disability. 
Some states, including Virginia,13 require the d(4)(C) SNT to be funded by the dis-
abled individual before he or she attains age 65; any funding by the disabled 
individual after that age may constitute a divestment by the disabled individual. 

One of the most significant differences between a d(4)(A) and 
a d(4)(C) trust is the ability of an individual with a disability to create his or her own 
pooled trust subaccount within a d(4)(C) SNT. The d(4)(C) SNT must provide that to 
the extent that funds in the account are not retained by the d(4)(C) SNT upon the 
disabled individual’s death, the state Medicaid agency must receive the amounts 
remaining up to the amount paid by the Medicaid program for the individual. There 
are at least two (d)(4)(C) pooled SNTs operating in Virginia.14 

Such a pooled trust containing the assets of a disabled indivi-
dual of any age is exempt from being counted as an available or countable resource. 
It is clear that assets in a pooled trust are not countable resources to the account 
beneficiary for whom the account exists. Statutory law, as well as administrative 
regulation and policy, exempts from the penalty for transfer of assets a transfer by 
any person of any asset to a first-party special needs trust for disabled persons 
under the age of 65.15 

B. Third-Party SNTs.16  A third-party SNT is a special needs 
trust created and funded with the assets of a person other than the disabled 

 
10 “However, the trust may provide for reasonable compensation for a trustee(s) to manage the trust, as well as for 
reasonable costs associated with investing or otherwise managing the funds or property in the trust. In defining 
what is reasonable compensation, consider the amount of time and effort involved in managing a trust of the size 
involved, as well as the prevailing rate of compensation, if any, for managing a trust of similar size and complexity.” 
Va. Medicaid Manual § M1450.400 D 1. 
11 While the power to dispose of a remainder interest is not stated in the positive in the Virginia Medicaid Manual, 
it is a power routinely observed in first-party special needs trusts and is a necessary corollary to the express exclu-
sion of the first-party special needs trust and pooled trust enumerated in Va. Medicaid Manual § M11202.202. The 
express exclusion from the requirement of actuarial soundness is found at Va. Medicaid Manual § M1140.400 D 1. 
12 42 U.S.C. § 1396p(d)(4)(C). 
13 Va. Medicaid Manual § M1120.202. 
14 Commonwealth Community Trust, P.O. Box 29408, Richmond, Virginia 23242-0408; Personal Support Trusts, 100 
N. Washington Street, Falls Church, VA 22046. 
15 42 U.S.C. § 1396p(c)(2)(B)(iv); 12 VAC 30-40-300(F)(2)(c)(2)(d); Va. Medicaid Manual § M1450.400 C. 
16 See Appendix 6-2 for an example of a third-party special needs trust. 
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beneficiary.17 As part of their estate planning, parents, grandparents, friends, or 
more remote relatives may create and fund third-party SNTs for the benefit of 
persons with disabilities. The third-party SNT affords parents or grandparents the 
opportunity to preserve the beneficiary’s public benefits, such as SSI and Medicaid. 
The SNT will provide additional resources to meet needs of the beneficiary that are 
not met by those public benefits. In addition, the third-party SNT provides for the 
proper management of the gift to the beneficiary for the beneficiary’s entire lifetime. 
At the beneficiary’s death, the property can pass as designated in the will or trust 
agreement or by exercise of a testamentary non-general power of appointment. A 
third-party SNT can be created by either a revocable or irrevocable inter vivos trust 
agreement or by a will. Generally, a separate inter-vivos trust agreement is used to 
allow family members and friends to use the third-party SNT in their own estate 
plans. 

If a spouse wants to create an SNT for the benefit of a surviving 
spouse who is receiving Medicaid benefits, the SNT must be a testamentary SNT 
contained in a will. A spouse who is receiving Medicaid benefits cannot be dis-
inherited by the other spouse in order to retain eligibility for the benefits, because 
the Medicaid recipient spouse must pursue his or her augmented estate rights or 
else be deemed to have made a gift of the elective share, resulting in a period of 
ineligibility for Medicaid. The elective share can be satisfied by giving the elective 
share amount of the deceased spouse’s estate directly to the Medicaid recipient 
spouse or by distributing the elective share amount of the deceased spouse’s estate 
to a testamentary SNT that allows distribution of income and principal for the 
surviving spouse’s benefit. 

If the parents, grandparents, or friends execute a third-party SNT, 
they can designate the trustee of the SNT as the beneficiary of life insurance policies 
and annuities or as a payable-on-death (POD) or transfer-on-death (TOD) recipient 
of bank and brokerage accounts. The third-party SNT can also be named as the 
beneficiary of qualified retirement plans. In that instance the drafting attorney will 
want to ensure that the SNT qualifies as a designated beneficiary by naming identi-
fiable individuals as remainder beneficiaries. This allows taxes to be deferred by 
having the qualified plan assets distributed (i.e. “stretched out”) over a longer period 
of time. Although third-party SNTs normally permit trustees to retain income (with 
undistributed income being added annually to principal), trustees should be cautious 
about retaining qualified plan benefits (which are typically taxable as “Income in 
Respect of a Decedent” under I.R.C. § 691), since any qualified plan distributions 
retained in the third-party SNT could be subject to higher (compressed) income 
taxation. Another solution for qualified plans is to name a charitable remainder 
trust as the designated beneficiary of the qualified plan and then have the charitable 
remainder trust make its annual payment to the third-party SNT. The payments 
from the charitable remainder trust to the SNT are treated as payments to an 
individual under I.R.C. § 664. This plan could work well when a large qualified plan 
is the primary source of funding for the third-party SNT. The parents or grand-

 
17 If the disabled beneficiary does not have the legal authority to revoke the trust or direct the use of the trust for his 
or her own support, then the trust is not a resource for SSI eligibility purposes. Therefore, a third-party SNT should 
not have a support and maintenance distribution standard. See POMS SI 01120.200. 
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parents should also prepare a letter of intent that details their intentions and 
desires for the disabled beneficiary’s future. 

6.103 Purposes of Special Needs Trusts.  The purpose of a self-settled 
SNT is to provide for the beneficiary’s supplemental needs with his or her own 
resources while avoiding the imposition of a period of ineligibility for SSI18 or 
Medicaid because of the transfer of the resources of the beneficiary to the trust. Both 
self-settled and third-party SNTs have the additional purpose of avoiding the treat-
ment of the trust as a resource for SSI or Medicaid eligibility purposes. 

6.104 Uses and Misuses of Special Needs Trusts. 

A. Uses of Special Needs Trusts.  A self-settled SNT is nor-
mally used when a disabled person receives a tort recovery or settlement, an 
inheritance (where the beneficiary’s family did not have an effective estate plan), or 
an equitable distribution or alimony award in a divorce case. Third-party trusts are 
used as estate planning devices for families of persons with disabilities. 

B. Misuse of Special Needs Trusts.  Because of the Medicaid 
payback requirement for self-settled d(4)(A) and d(4)(C) SNTs, the parents, grand-
parents, or other family members of a person with disabilities should not make gifts 
to the disabled person using a d(4)(A) or d(4)(C) SNT but, instead, use a third-party 
SNT to make the gift. Estate planning attorneys have mistakenly used a d(4)(A) 
SNT or recommended a d(4)(C) SNT rather than a third-party SNT to effect a gift. 
The improper use of the d(4)(A) or d(4)(C) SNT could result in the unnecessary 
repayment of Medicaid benefits to the state and a malpractice action against the 
drafting attorney. 

6.105 Special Needs Trusts and Malpractice.  Many attorneys have 
questioned whether it is malpractice to fail to preserve SSI and Medicaid eligibility. 
Several court cases suggest that it is malpractice to fail to preserve these benefits. 

A. Personal Injury Cases.  In one case, the plaintiff had settled 
a personal injury case in 1991 for a lump sum upon the advice of her personal injury 
attorney. She later sued the attorney and guardian ad litem for malpractice, alleging 
that the defendants failed to consult competent experts concerning a structured 
settlement and to preserve her SSI and Medicaid eligibility. The plaintiff alleged 
that a structured settlement with a d(4)(A) SNT would have protected her personal 
injury settlement from dissipation, provided tax benefits, and protected her SSI and 
Medicaid benefits. The case was settled by all defendants for a combined sum of $4.1 
million.19 

In Department of Social Services v. Saunders,20 Edith Saunders, the 
conservator for James A. Saunders III (Jamie), settled a personal injury action on 

 
18 42 U.S.C. § 1382b(c). 
19 Grillo v. Pettiette, 96-145090-92 (96th Dist. Ct., Tarrant Cty., Tex.), and Grillo v. Henry, 96-167943-96 (96th Dist. 
Ct., Tarrant Cty., Tex.). 
20 724 A.2d 1093 (Conn. 1999). 
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Jamie’s behalf. As a part of the application to compromise and settle the claim, the 
conservator requested that the net settlement amount be placed in a d(4)(A) SNT for 
Jamie to preserve his Medicaid eligibility. The State of Connecticut objected. The 
Supreme Court of Connecticut rejected the state’s argument that the conservator 
should spend down all of Jamie’s assets and then reapply for Medicaid assistance. 
The court ruled: 

By contrast, with the creation of the trust, Jamie will retain his 
Medicaid eligibility and Saunders can provide for his supplemental 
needs from the trust assets, while Medicaid provides for his basic 
medical care. Therefore, not only is the latter course of action 
clearly better for Jamie, it may be fairly stated that by failing to 
follow it, the probate court and Saunders potentially could have 
been deemed to be in dereliction of their duties to Jamie.21 

This duty requires the fiduciary of an estate and, indirectly, the trial lawyer to 
protect the disabled client’s settlement. 

B. Estate Planning Case.  In a disciplinary matter involving 
estate planning, the attorney had drafted a will that left a significant sum to the 
testatrix’s sister who resided in a nursing home where Medicaid was paying for the 
sister’s care. After the testatrix’s death, the sister was disqualified for Medicaid 
assistance and had to spend down the inheritance and reapply for Medicaid. The 
Supreme Judicial Court of Maine held that the attorney “could and should have 
drafted a ‘Supplemental Needs Trust’ for [the legatee], thereby avoiding the Medi-
caid spend down. . . .” The court suspended the drafting attorney’s license to practice 
law due in part to his failure to create the special needs trust.22 

6.2 PUBLIC BENEFITS OVERVIEW 

6.201 In General.  The attorney must consider the public benefits that are 
available to the disabled person and incorporate them into an appropriate special 
needs plan. These public benefits have different eligibility rules and different sets of 
covered services. Some of these benefits have financial eligibility requirements and 
some do not. Although SNTs are not necessary to protect benefits that have no 
financial eligibility rules, SNTs will protect eligibility for some, but not all, of the 
programs with benefits that are based on financial need. 

6.202 Benefits Not Based on Financial Need. 

A. Social Security Disability Insurance.  A disabled indivi-
dual is entitled to Social Security Disability Insurance (SSDI) benefits if he or she 
(i) is under full retirement age; (ii) has at least 20 “credits” in the 40-quarter period 
ending with the quarter in which the individual became disabled (20/40 rule); (iii) is 

 
21 Id. at 1105 (italics added). 
22 Board of Overseers of the Bar v. Ralph W. Brown, Esq., Me. Sup. Jud. Ct. Docket No. BAR-01-6 (Oct. 25, 2002). 
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fully insured;23 (iv) is disabled;24 (v) files an application for benefits; and (vi) estab-
lishes a waiting period of five consecutive months beginning with a month in which 
the worker was both insured and disabled. Benefits may also be available based on 
the work record of a living parent (Social Security Dependent Benefits) or deceased 
parent (Social Security Survivors Benefits). A child who became disabled before age 
22 and has remained continuously disabled may draw benefits on the record of a 
disabled, deceased, or retired parent as long as the child is disabled and unmarried. 
Such benefits are often called Childhood Disability Benefits (CDB).25 A CDB 
beneficiary who marries another SSDI recipient generally will not lose benefits. The 
CDB beneficiary should contact the local Social Security Office before marrying to 
determine the effect of the marriage on his or her benefits. Generally a recipient who 
can engage in “substantial gainful activity” will lose benefits. 

A worker’s SSDI monthly benefits are based on the worker’s primary 
insurance amount (PIA), which is derived from the worker’s average indexed month-
ly earnings. While the worker’s benefit equals 100% of the PIA, a worker’s CDB 
beneficiary is entitled to only 50% of the PIA or, if the worker is deceased, 75% of the 
PIA. A spouse’s benefit is also available. If the disabled individual’s earned income 
in 2010 exceeds $1,000 ($1,640 if blind) per month (after deducting the cost of 
impairment-related work expenses), the person will likely not be considered disabled 
and therefore will not be eligible for benefits. There are no other resource or income 
limits for SSDI eligibility. 

Disability payments from private sources, VA benefits, SSI, and 
state and local government benefits26 do not affect SSDI benefits. Workers’ compen-
sation benefits may reduce SSDI benefits if the total amount of both benefits exceeds 
80% of average current earnings before disability. Lump-sum workers’ compensation 
payments in addition to or instead of a monthly payment can also affect SSDI bene-
fits.27 

B. Medicare.28  Medicare is a federal health insurance program. 
SSDI beneficiaries are entitled to Part A Medicare benefits after 24 months of 
qualified disability.29 Medicare Part A covers inpatient hospital services, home 

 
23 Social Security Handbook § 207 (available at www.ssa.gov/OP_Home/handbook/ssa-hbk.htm). See section 203 of 
the Handbook for the definition of “fully insured” (generally one credit for each year after attaining the age of 21 up 
to a maximum of 40 credits) and section 208 for a special exception to the 20/40 rule for workers disabled before age 
31. 
24 To be disabled within the meaning of the Social Security Act, the individual must have a severe, medically deter-
minable physical or mental impairment that has lasted or is expected to last for not less than one year or to result in 
death. In addition, the impairment must make the individual unable to engage in “substantial gainful activity.” 20 
C.F.R. § 404.1505 (for SSDI disability) and 20 C.F.R. § 416.905 (for SSI disability). 
25 Formerly called Disabled Adult Child (DAC) benefits. 
26 If Social Security taxes are deducted from the state or local government benefits. 
27 www.ssa.gov/pubs/10018.pdf. 
28 The Medicare Handbook 2010 Edition (Judith A. Stein & Alfred J. Chiplin, Jr. eds., Wolters Kluwer 2009) 
[hereinafter Medicare Handbook] is an excellent source of information about Medicare. Another important source of 
information is the Centers for Medicare and Medicaid Services (CMS) website at www.medicare.gov. 
29 The waiting period is one month for persons disabled with ALS (also known as “Lou Gehrig’s Disease”), and there 
is no waiting period for persons on kidney dialysis. 
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health care, and hospice benefits. It also pays for a very limited amount of skilled 
nursing home care but not custodial care. SSDI beneficiaries who are eligible for 
Part A benefits may enroll for Part B benefits, which cover physicians’ charges, but 
must pay a monthly premium.30 

Medicare generally does not pay the entire cost of hospital stays and 
physicians’ services, and its benefits are subject to deductibles and co-pays. There 
are no resource or income limits for Medicare eligibility. 

Medicare Part D provides Medicare beneficiaries with limited assis-
tance to pay for prescription drugs. A beneficiary may purchase Part D coverage if 
he or she has Medicare Part A or Medicare Part B.31 

Medicare provides alternatives to the traditional fee-for-service care 
option provided by Parts A, B, and D. These services are known as Medicare Advan-
tage. The Medicare Advantage program delivers Medicare services through health 
maintenance organizations (HMOs), preferred provider organizations (PPOs), and 
health savings accounts (HSAs). Although there are no resource or income limits for 
Medicare eligibility, if the person is eligible for Medicare benefits as a result of 
receiving SSDI and the SSDI recipient’s earned income exceeds the “substantial 
gainful activity” limit,32 the disabled person may not be eligible for SSDI and could 
lose his or her SSDI-linked Medicare benefits.33 

Because there are gaps in Medicare coverage in the form of deduc-
tibles and co-pays, private health insurance companies provide “Medigap” insurance 
to supplement Medicare coverage and, sometimes, to cover services not covered by 
Medicare. There are 12 standardized Medigap policies (plans with letters A through 
L). All Medicare beneficiaries have an open enrollment period, which is a six-month 
period beginning on the first day of the month after the beneficiary is both 65 years 
of age or older and enrolled in Medicare Part B.34 

As of 2005 about 8.8 million people were eligible for both Medicare 
and Medicaid. For these persons, known as “dual eligibles,” Medicaid pays some or 
all of the Medicare premiums, deductibles, and co-pays and extends coverage to 
services not covered by Medicare, including long-term care. 

C. Section 504 of the Rehabilitation Act of 1973.35  Section 
504 of the Rehabilitation Act of 1973 protects qualified individuals with disabilities 

 
30 The premium is $110.50 per month for 2010, but many enrollees will instead pay the 2009 premium of $96.40 to 
prevent the 2010 freeze in the cost-of-living adjustment from reducing overall benefits. The Part B premium is 
higher for enrollees with income in excess of $85,000 (single) and $170,000 (married couple), based on 2008 income 
tax returns. 
31 In Virginia, the Part D premiums in 2010 range between $28.30 and $97.90 depending on level of coverage 
selected and who the insurer is, and the benefits are subject to deductibles and co-pays. 
32 $1,000 per month ($1,640 for blind individuals) in 2010, after deducting the cost of impairment-related expenses. 
33 See www.ssa.gov/OACT/COLA/sga.html. 
34 See http://www.medicare.gov/Publications/Pubs/pdf/02110.pdf. 
35 29 U.S.C. §§ 705(20), 794. 
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from discrimination based on their disability. The nondiscrimination requirements 
apply to employers and organizations that receive financial assistance from any 
federal department or agency. These organizations and employers include many 
schools, hospitals, nursing homes, mental health centers, and human services pro-
grams. Section 504 forbids organizations and employers from excluding or denying 
individuals with disabilities an equal opportunity to receive program benefits and 
services. It defines the rights of individuals with disabilities to participate in, and 
have access to, program benefits and services. 

“Qualified individuals with disabilities” are persons with a physical 
or mental impairment that substantially limits one or more major life activities. 
People who have a history of such an impairment or are regarded as having such an 
impairment are also covered. Major life activities include caring for one’s self, 
walking, seeing, hearing, speaking, breathing, working, performing manual tasks, 
and learning. Some examples of impairments that may substantially limit major life 
activities, even with the help of medication or aid devices, are: AIDS, alcoholism, 
blindness or visual impairment, cancer, deafness or hearing impairment, diabetes, 
drug addiction, heart disease, and mental illness. In addition to meeting the above 
definition for a qualified individual, in the employment context the person must 
meet “normal and essential eligibility requirements,” which means that he or she 
must be able to perform the essential functions of the job with reasonable accom-
modations for the disability. 

Although the definition of disability under section 504 is a broad one 
that encompasses many impairments, its nondiscrimination requirements only 
mandate that covered organizations ensure that disabled persons receive the same 
services or opportunities as non-disabled persons. 

D. Americans with Disabilities Act (ADA).  The ADA protects 
individuals with disabilities from discrimination in the areas of employment, 
housing, public accommodations, education, transportation, communication, rec-
reation, institutionalization, health services, voting, and access to public services.36 
The ADA Amendments Act of 2008 overturns four Supreme Court decisions. The 
2008 Act amends the ADA’s definition of “disability” to apply to impairments that 
are dormant or in remission or that can be ameliorated or mitigated. It also makes it 
easier for an individual to demonstrate being “regarded as” disabled. The ADA, as 
amended, also applies to impairments that substantially limit only one major life 
activity. “Major life activity” includes major bodily functions such as cell growth, 
endocrine functions, neurological functions, digestive functions, respiratory func-
tions, and reproductive functions. For example, individuals with fully managed 
diabetes or controlled asthma or fertility difficulties are protected under the ADA as 
amended. These amendments significantly broaden the protections afforded by the 
ADA, require greater employer vigilance in handling employees with alleged 
disabilities, and probably will lead to increased ADA litigation. 

 
36 42 U.S.C. § 12101(a)(3). 
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E. Consolidated Omnibus Budget Reconciliation Act of 
1985.37  The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) 
requires employers who provide group or self-funded health coverage to offer 
terminated employees the right to buy identical continued health insurance cover-
age. Government entities, churches, and small employers (those having fewer than 
20 employees) are exempt from COBRA. Terminated employees (voluntary or 
involuntary, unless dismissed for gross misconduct) and dependents are entitled to 
up to 18 months of continued coverage.38 For an employee who is disabled (within 
the meaning of the Social Security Act) at the time of termination, the coverage can 
be extended by 11 months, for a total of 29 months.39 COBRA continuation coverage 
is not automatic and must be elected by the terminated employee. The employer is 
not required to pay for the continuation coverage, so the cost is usually borne by the 
qualifying beneficiary, but the employee may not be charged more than 102 percent 
of the cost of the plan.40 

F. Health Insurance Portability and Accountability Act of 
1996.41  The Health Insurance Portability and Accountability Act of 1996 (HIPAA) 
amended COBRA and other federal health laws to expand continuation coverage for 
disabled employees and limit the application of “preexisting conditions” clauses in 
health insurance plans. If a former employee who has elected COBRA coverage 
becomes disabled (within the meaning of the Social Security Act) in the first 60 days 
of continuation coverage, the coverage can be extended by 11 months (for a total of 
29 months). A non-disabled family member of a disabled COBRA participant is also 
eligible for the 11-month extension if that family member is entitled to the basic 
COBRA coverage. 

Under HIPAA, the maximum exclusion period for a preexisting 
condition is 12 months from enrollment in the health plan. Furthermore, the 
exclusion can only be applied to conditions for which medical advice or treatment 
has been given in the six months preceding enrollment. In addition, some people 
with a history of prior health coverage can reduce the exclusion period further if 
they have maintained a “creditable coverage” period under another health plan. To 
be HIPAA-eligible, the individual must have had creditable coverage for 18 months 
with no gaps in coverage of more than 63 full days within or after the 18-month 
period and also must have exhausted any coverage available under COBRA or other 
state or federal programs. At the conclusion of the continuation coverage under 

 
37 Pub. L. No. 99-272, 100 Stat. 82 (1986). 
38 For qualifying events other than employment termination, the continuation period is 36 months. The American 
Recovery and Reinvestment Act of 2009 provides a 65% COBRA premium subsidy for 9 months for workers whose 
termination is involuntary. This is significant because only about 10% of laid-off workers have been able to afford 
the full premiums. The 9-month period has since been extended to 15 months, but the termination must have 
occurred between Sept. 1, 2008 and June 2, 2010. The termination window has been repeatedly extended and may 
continue to be extended until recession layoffs ease. The spouse of a deceased former employee receiving COBRA 
coverage is also entitled to up to 36 months of coverage. 
39 This additional 11 months permits a totally disabled employee to extend coverage until the employee qualifies for 
Medicare. 
40 A disabled employee who has elected the 11-month coverage extension may be charged a 50% administration fee 
during the extension period. 
41 Pub. L. No. 104-191, 110 Stat. 1936 (1996). See 29 U.S.C. § 1181(a). 
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COBRA, a disabled employee may purchase an individual health plan on a “guar-
anteed issue” basis without any preexisting condition limitations. 

G. Military and Civil Service Survivor Benefits, and TRI-
CARE for Adult Children with Disabilities. 

1. Military Survivor Benefits.  Survivor benefits for the 
spouses and children of deceased military retirees are available to participants in 
the Survivor Benefit Plan to help offset the loss of the participant’s retirement pay. 
A military member may, at the time of retirement, opt out of this coverage or 
provide for coverage for a spouse only and not children. If the member elects spouse-
plus-children coverage, an eligible child will not receive payments until the 
surviving spouse becomes ineligible by death or remarriage before age 55. Eligible 
children are those who are not married and are under 18 (or full-time students 
under 22) and those who are not married and are disabled. Full survivor benefits 
provide 55% of the retiree’s “base amount” of retirement pay at the time of death, 
but lesser benefit amounts may be elected at reduced premiums. Payments to a 
disabled child end if the disabled child marries or is no longer disabled. If the child is 
mentally incompetent, payments must be made to a court-appointed guardian, a 
fiduciary, or a “representative payee” of the child as determined by the Defense 
Finance and Accounting Service.42 

Survivor benefit plan (SBP) payments to a disabled child are 
income for SSI eligibility purposes. If this income causes the child to lose SSI eligi-
bility, the child, in most cases, will lose Medicaid coverage. Although the disabled 
child will retain the TRICARE health care coverage discussed in the following 
paragraph, the loss of Medicaid will result in the loss of long-term support benefits. 
TRICARE does not provide the same benefits as Medicaid. Since the disabled child is 
the beneficiary of the SBP, the child will be deemed to have received the payments 
even if they have been assigned to an SNT. Even if the military member has died 
and the disabled child is losing Medicaid benefits as a result of receiving the SBP 
payments, those payments cannot be canceled. The limited options available for 
military members to avoid this outcome are to decline SBP coverage altogether or to 
select a spouse-only SBP benefit. If the military member has already made an SBP 
election that includes a child beneficiary, he or she may want to apply to the Board 
for Correction of Military Records to modify the SBP election.43 This option must be 
completed while the retiree is alive. 

2. TRICARE.  TRICARE is a health benefit program for 
all seven uniformed services. TRICARE-eligible persons include active duty and 
retired service members and their spouses and unmarried children as well as the 
unmarried children of deceased service members. An enrolled service member’s 
adult children over 21 who are severely disabled are also eligible if the disability 
existed before the child’s 21st birthday. A disabled adult child whose disability 

 
42 See 10 U.S.C. § 1047 et seq.; www.military.com/benefits/survivor-benefits/survivor-benefit-plan-explained; 
www.military.com/benefits/survivor-benefits/survivor-benefit-plan-faqs. 
43 Use DD Form 149 (available at www.dtic.mil/whs/directives/infomgt/forms/eforms/dd0149.pdf). 
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occurred between the ages of 21 and 23 while the child was a full-time student is 
also eligible.44 

3. Civil Service Survivor Benefits (CSRS/FERS).  
Civil service survivor benefits under the Civil Service Retirement System (CSRS) 
are available for a civil service worker’s unmarried child over age 18 who is 
incapable of self-support because of a mental or physical disability that began before 
age 18.45 The child is eligible to receive a portion of the deceased parent’s annuity 
after the parent’s death, and the benefit continues until the child marries, dies, or 
becomes capable of self-support. The child may receive the benefit even if a 
widow(er) is also receiving a survivor benefit. The amount of the benefit is a specific 
dollar amount derived by a formula established under federal law and is increased 
by cost-of-living adjustments.46 Each child’s rate is determined individually based on 
certain circumstances. A child who does not have a living parent who was married to 
the deceased employee or retiree receives a slightly greater benefit than a child who 
has a living parent who was married to the employee or retiree. 

The benefits for such children with disabilities is identical for 
children of workers covered under the Federal Employees Retirement System 
(FERS), except that under FERS the benefits are reduced by the total benefits the 
child receives under Social Security that are based on the total earnings of the 
deceased worker.47 Children receiving a civil service survivor annuity are also 
eligible for federal employee group health benefits if the federal employee had family 
coverage at the date of his or her death.48 If a survivor benefit is elected, survivor 
benefits for an eligible child are automatic.49 

H. Income Tax Planning.  An individual who itemizes deduc-
tions for federal income taxes can deduct the amount by which certain unreimbursed 
medical and dental expenses paid during the year for the taxpayer and his or her 
spouse and dependents exceed 7.5% of adjusted gross income.50 Deductible medical 
expenses are amounts paid for the diagnosis, cure, mitigation, treatment, or preven-
tion of disease, or for treatment affecting the body’s structure or function. Qualified 
long-term care services are treated as medical care. These services include 
“necessary diagnostic, preventive, therapeutic, curing, treating, mitigating, and re-
habilitative services, and maintenance or personal care services that are (i) required 
by a chronically ill individual and (ii) provided under a plan of care prescribed by a 
licensed health care practitioner.”51 

 
44 www.tricare.mil (TRICARE website). 
45 5 U.S.C. § 8341(a)(4)(B). 
46 5 U.S.C. § 8341(e)(2). 
47 www.opm.gov/retire/post/survivor/child.asp;); www.opm.gov/retire/pubs/handbook/hod.htm (U.S. Office of 
Personnel Management—federal retirees). 
48 www.opm.gov/insure/health/reference/handbook/fehb29.asp (Federal Employees Health Benefits Handbook, 
Family Members). 
49 www.opm.gov/retire/faq/post/faq2.asp#2. 
50 I.R.C. § 213. 
51 IRS Pub. 502. 



 S P E C I A L  N E E D S  T R U S T S  293 
 

¶ 6.203 

                                                

Taxpayers can contribute up to $2,000 per year to a Coverdell 
Education Savings Account for beneficiaries of any age. The account is exempt from 
income tax, and distributions of earnings from the account are tax-free if used for 
qualified education expenses.52 A taxpayer may also make nondeductible cash 
contributions to a qualified tuition plan (QTP, or 529 plan) on behalf of a designated 
beneficiary, and the contributions qualify for the annual gift tax exclusion. The 
earnings on the contributions build up tax-free, and distributions from a QTP are 
excludable to the extent they are used to pay for qualified higher education ex-
penses, which include special needs services.53 

An individual is entitled to a tax credit for elderly or disabled 
persons if he or she (i) reaches age 65 before the end of the tax year or (ii) is under 
age 65 at the end of the tax year but is retired with a permanent and total disability 
and receives disability income from a public or private employer.54 

IRS Publication 970 contains a summary of tax rules relating to 
persons with disabilities. 

6.203 Benefits Based on Financial Need. 

A. Supplemental Security Income.  Supplemental Security 
Income (SSI) is a federal welfare program that provides a minimum level of income 
for some needy persons. To be eligible for SSI, a person must be age 65 or older, 
blind, or disabled and must be a U.S. citizen (with limited exceptions) and not a 
resident of a public institution. The 2010 monthly federal benefit amount for an 
unmarried person is $674 and for a couple is $1011. 

To be eligible for SSI benefits, the individual must not exceed the 
maximum income and resources limits. In 2010, the monthly income limit for indivi-
duals whose income is only from wages is $1,433 and for couples is $2,107. Those 
whose income is not from wages have income limits of $694 (individual) and $1,031 
(couple). Income is anything received in cash. The following cash items are speci-
fically excluded: (i) the first $20 of most income received in a month; (ii) the first $65 
of earnings received in a month; and (iii) one-half of monthly earnings over $65. 
Income may include “deemed” income, which is income of another than can be attri-
buted to the claimant. Deemed income is an issue when a disabled minor child who 
is otherwise eligible lives with an ineligible parent. Deeming stops applying in the 
month following the child’s 18th birthday. 

If an SSI recipient receives items of food or shelter in kind (“in-kind 
support and maintenance,” or ISM, the Social Security Administration (SSA) will 
reduce the benefit by treating the items as income dollar-for-dollar subject to the 

 
52 I.R.C. § 530. 
53 I.R.C. § 529. Section 529 appears to permit a SNT to establish, create, and own a 529 plan in order to obtain these 
tax benefits. In 2008, however, the IRS gave Notice of Proposed Rulemaking on Section 529 in Guidance on 
Qualified Tuition Programs Under Section 529, 73 Fed. Reg. 3441 (Jan. 18, 2008). The Advance Notice states that 
the IRS expects to develop rules that limit account owners to individuals. 
54 I.R.C. § 22. 
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lesser of the ISM provided or 1/3 of the federal (SSI) benefit rate plus the unearned 
income exclusion of $20, for a total maximum reduction of $245 in 2010 ($674 x 1/3 = 
$225 + $20 = $245).55 

An unmarried individual can have no more than $2,000 of countable 
resources ($3,000 for a family).56 Generally, countable resources include cash, liquid 
assets, and any real or personal property that an individual owns (or has the right to 
liquidate) and could convert to cash to use for his or her support and maintenance.57 
Noncountable resources58 include: (i) a home owned and occupied by the person with 
a disability or, in many states, the home that an institutionalized person intends to 
return to; (ii) one automobile per household regardless of the value; (iii) household 
goods and personal effects; and (iv) irrevocable funeral and burial arrangements.59 

Transfers of resources for less than fair market value within 36 
months of an application for SSI will result in the imposition of a period of ineligi-
bility (up to 36 months), determined by dividing the uncompensated value of the 
amount transferred by the monthly federal benefit amount plus any state supple-
ment benefit rate. 

B. Medicaid.  Medicaid is a joint federal- and state-funded pro-
gram to provide medical services to needy persons who are aged, blind, or disabled. 
The federal Department of Health and Human Services approves state Medicaid 
plans. The federal government provides about one-half of the funding and delegates 
the administration of each state’s plan to the state. The individual state Medicaid 
programs are subject to both federal and state regulation. States have three options 
for the determination of Medicaid eligibility. They can elect to become a section 
209(b) state, a SSI criteria state, or a section 1634 state.60 Section 209(b) states,61 
including Virginia, use at least one eligibility criterion that is more restrictive than 
the SSI program.62 States that have elected the section 209(b) option may not use 
more restrictive standards than those in effect on January 1, 1972 and must provide 
for Medicaid income spend-down so that individuals may reduce their income to the 
income eligibility level.63 

 
55 See 20 C.F.R. § 416.1130 et seq. 
56 See 20 C.F.R. § 416.1205. 
57 20 C.F.R. § 416.1201. 
58 See POMS SI 01130.050 for a list of non-countable resources. The Program Operations Manual System (POMS), a 
Social Security Administration technical manual, is discussed infra paragraph 6.302(A). 
59 But see POMS SI 01130.420 (discussion of prepaid burial contracts). 
60 POMS SI 01715.010. “Section 209(b)” and “section 1634” refer to sections 209(b) and 1634 of the Social Security 
Act, which are codifed, respectively, as 42 U.S.C. § 1396a(f) and 42 U.S.C. § 1383c. 
61 There are eleven section 209(b) states: Connecticut, Hawaii, Illinois, Indiana, Minnesota, Missouri, New Hamp-
shire, North Dakota, Ohio, Oklahoma, and Virginia. 
62 An explanation of the Virginia Medicaid eligibility rules may be found in Chapter 7 of this book. 
63 POMS SI 01715.020. 
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SSI criteria states are those that use the SSI eligibility criteria for 
Medicaid but make their own Medicaid determinations.64 The individual is eligible 
for Medicaid if he or she is entitled to at least $1 per month of SSI benefits. Section 
1634 states use SSI eligibility criteria and have entered into an agreement with the 
SSA to make Medicaid eligibility determinations.65 As with the SSI criteria states, 
the individual is eligible for Medicaid if he or she receives at least $1 per month of 
SSI benefits. 

Medicaid provides many services that are required or desperately 
needed by persons with disabilities or special needs. The federal Medicaid statute 
requires the states to pay for certain listed medical services.66 These include in-
patient hospital services, outpatient hospital services, physician services, physical 
therapy, prescribed drugs, skilled and intermediate nursing services, home and 
community care for disabled individuals, community support living arrangement 
services, personal care services, case management services, and emergency and non-
emergency medical transport. 

Some states have sought and been granted special waivers to provide 
Medicaid services to individuals who live at home rather than in an institution. 
Under the waiver, Medicaid agencies can provide home- and community-based 
services67 in the areas of case management, homemaker services, home health aides, 
and personal care services. Medicaid additionally provides Medicare cost-sharing 
coverage for poor Medicare beneficiaries (QMBs), and premium payments for “near 
poor” Medicare beneficiaries (SLMBs), qualified disabled and working individuals 
(QDWIs), and qualified individuals (QIs). Collectively, these programs are called the 
Medicare Savings Programs (MSPs).68 

C. Medicare Part D Low-Income Subsidy.  Some form of low 
income subsidy is available to help pay the cost of Medicare Part D drug coverage for 
Medicare beneficiaries with incomes up to 150 percent of the federal poverty limit. 
Subsidies vary according to income, Medicaid status, and institutional status.69 

D. Group Health Insurance.  The health insurance laws of 
some states, including Virginia,70 provide that the coverage of a dependent child will 
not terminate upon the attainment of a specified age when the child is and continues 

 
64 The SSI criteria states are Alaska, Idaho, Kansas, Nebraska, Nevada, Oregon, and Utah. 
65 The section 1634 states are the remaining states. The agreement between the state and SSA is authorized by 
section 1634 of the Social Security Act (42 U.S.C. § 1383c). 
66 See 42 U.S.C. § 1396a(a)(10)(A), (C); 42 C.F.R. §§ 440.210, .220, .230. 
67 42 C.F.R. § 441.300 et seq. 
68 See Medicare Handbook, supra note 28, ch. 10, for a discussion of the benefits and eligibility rules for MSPs. 
69 See id., supra note 28, ch. 11, for a discussion of the benefits and eligibility rules for LISs. 
70 See Va. Code § 38.2-3409. This statute requires that proof of the incapacity and dependency be furnished to the 
insurer by the policy owner within 31 days of the child’s attainment of the specified age. Subsequent proof may be 
required annually thereafter. The insurer may charge an additional premium for any continuance of coverage 
beyond the specified age. The premium must be determined on the basis of the class of risks applicable to the child. 
See also N.C. Gen. Stat. § 58-51-25; Mich. Comp. Laws § 550.1410 (both having similar requirements). 
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to be both incapable of self-support by reason of a disability and dependent upon71 
the policy owner for support. 

E. Housing Choice Voucher Program (“Section 8”).  Housing 
is one of the greatest concerns of individuals with disabilities and their families.72 
Section 8 is a federal subsidy program that assists low income families with monthly 
housing costs.73 Under Section 8, the household pays a portion of monthly housing 
costs based on the income of the household. This portion is usually equal to 30 
percent of the household’s monthly adjusted income. Subsidies are administered by a 
public housing agency (PHA) under a contract with the U.S. Department of Housing 
and Urban Development (HUD). A PHA must conduct outreach within its juris-
diction to potentially eligible households when accepting Section 8 applications. To 
be eligible for the Section 8 program, an applicant must not have income that ex-
ceeds the applicable income limit,74 be a citizen or a non-citizen with eligible 
immigration status, and be in good standing with the PHA. 

Although the Section 8 program does not specifically exclude all 
d(4)(A) or d(4)(C) SNT beneficiaries, it has its own rules relating to irrevocable 
trusts.75 Generally, a Section 8 applicant or tenant must report all income earned by 
his or her assets or 2% per year if no income is earned on an asset. If no family 
member has access to either the principal or income of the trust, the trust is not 
included in the calculation of income from assets. Therefore, a d(4)(A) SNT should 
not be considered an asset if no family member who resides in the Section 8 housing 
is a trustee of the trust. Distributions of income from the trust to the applicant 
(other than for groceries) made on a recurring basis will be considered in the appli-
cant’s annual income. Temporary, nonrecurring, or sporadic income from a trust 
(including gifts) is not counted. Generally, the creation of the trust is considered an 
asset disposition for less than fair market value, and the applicant or tenant must 
count the assets transferred to the trust for eligibility purposes for two years. But 
there is an important exception for d(4)(A) or d(4)(C) SNTs funded with the proceeds 
of a litigation settlement or judgment. These assets are excepted from the two-year 
rule. 

F. Department of Veterans Affairs Improved Pension.76  A 
VA pension is payable to a veteran who is permanently and totally disabled or age 
65 or older, or a surviving spouse or unmarried child of a deceased veteran, if the 
veteran was discharged from service under other than dishonorable conditions, and 
he or she served 90 days or more of active duty with at least one day during a period 

 
71 In light of the dependency requirement, a trust created for the disabled dependent should be a SNT. 
72 Housing for the elderly is discussed in detail in Chapter 3 of this book. 
73 “Section 8” refers to section 8 of the U.S. Housing and Community Development Act of 1974, which authorized the 
program. The Section 8 program is administered under the provisions of 42 U.S.C. § 1437f. 
74 The income limits used to determine eligibility vary by program from 30% of median income for the area to 95%. 
75 HUD Handbook 4350.3 REV-1, Section 5-7(G), available at www.hud.gov/offices/adm/hudclips/handbooks/hsgh/
4350.3/43503HSGH.pdf. 
76 For more information about the Department of Veterans Affairs benefits, see www.vba.va.gov/bln/21/pension/
vetpen.htm. 
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of wartime. The claimant’s countable family income must be below a yearly limit set 
by Congress, and family assets must not be excessive, as determined on a case-by-
case basis. A self-settled SNT is includable in the claimant’s net worth for purposes 
of determining eligibility for a VA pension.77 

6.3 SELF-SETTLED SPECIAL NEEDS TRUSTS 

6.301 In General.  Self-settled special needs trusts are funded with the 
assets of the beneficiary. It is critical that drafting attorneys understand the 
differences between self-settled special needs trusts and third-party trusts. 

6.302 Drafting Rules for d(4)(A) SNTs.78 

A. POMS Requirements.  The Social Security Administration 
(SSA) publishes the Program Operations Manual System (POMS) as its publicly 
available operating instructions for processing Social Security claims. Although 
these instructions are not the product of formal rule-making, the Supreme Court has 
held that the administrative determinations reflected in the POMS “warrant 
respect.”79 The POMS contains an action chart80 to determine whether a trust is in 
compliance with the d(4)(A) SNT rules. The action chart sets forth a series of 
questions to be answered in order, as follows: 

1. Question 1.  Was the trust established with the assets 
of an individual under the age of 65? If no, the trust does not qualify. If yes, go to the 
next question.81 

2. Question 2.  Was the trust established with the assets 
of an individual with disabilities? If no, the trust does not qualify. If yes, go to the 
next question. 

3. Question 3.  Is the individual with disabilities the ben-
eficiary of the trust? If no, the trust does not qualify. If yes, go to the next question. 

 
77 An opinion of the General Counsel of the Department of Veterans Affairs states: “Assets transferred by a legally 
competent claimant, or by fiduciary of a legally incompetent one, to an irrevocable ‘living trust’ or an estate-planning 
vehicle of the same nature designed to preserve estate assets by restricting trust expenditures to the claimant’s 
‘special needs,’ while maximizing the use of governmental resources in the care and maintenance of the claimant, 
should be considered in calculating the claimant’s net worth for improved-pension purposes.” VAOPGCPREC 33-97 
(Aug. 29, 1997). 
78 See Appendix 6-1 for an example of a self-settled (d)(4)(A) special needs trust. See also Thomas D. Begley, Jr. & 
Andrew H. Hook, Drafting Issues in Self-Settled Special Needs Trusts, 31 Est. Plan. J. 510 (Oct. 2004). 
79 Washington State Dep’t of Soc. & Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371 (2003). 
80 POMS SI 01120.203 D. The Social Security POMS can be found at www.ssa.gov. 
81 If the trust was established for the benefit of a disabled individual prior to the individual attaining the age of 65, 
the exception to counting the trust as a resource continues to apply after the individual reaches age 65. But any 
additions to the trust after the individual reaches the age of 65 are not subject to the transfer exception. The 
additions would be considered income in the month added and as countable resources in following months. For the 
purpose of this rule, additions to the trust do not include interest, dividends, or other earnings of the trust. POMS 
SI 01120.203 B.1.b & c. 




