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I. Where do you look for direction, power and authority? 

A. The Trust document 

B. The Uniform Trust Code (“UTC”), Virginia Code §55.541.01 to §55.551.006 

C. The Uniform Prudent Investor Act, Virginia Code §26-45.3 to §26-45.14 

D. The applicable public benefits program and its specific requirements: 

1. SSI - 42 USC §13 et seq., Program Operations Manual (POMS) at 
http://policy.ssa.gov/poms.nsf; 20 CFR §416.101 et seq. 

2. SSD - 42 USC §401.1 et. seq., 20 CFR §404.1 et seq., POMS, supra 

3. Medicare Manual - 42 USC §§1395-1595CC, 42 CFR. Parts 405-489 

4. Medicaid - 42 USC §1396 et seq., 42 CFR Parts 430-456 Virginia Medicaid 
Manual http://www.dss.virgina.gov/benefit/medical_assistance/manual.egi 

5. VA Compensation - Title 38 of the USC and Title 38 of the CFR 

6. VA Disability Pension (Aid and Attendance) - Title 38 of the USC and title 38 
of the CFR  

7. Federal Housing programs - 25 CFR Part 5 

E. Common Law 

mailto:hcneedham@nmpattorneys.com


II. Getting started 

A. Read the Trust document. 1  

1. Is the Trust a Self-Settled or Third Party Special Needs Trust (“SNT”)? 

2. A Self-Settled Special Needs Trust is an irrevocable Trust created by or on 
behalf of the disabled beneficiary.  It is funded with the disabled beneficiary’s 
funds.  The beneficiary may not have directly received the funds e.g. a PI settlement 
or inheritance proceeds.  It is usually a grantor Trust.2  A Self-Settled Trust must 
contain a provision that at the beneficiary’s death the Trust funds are first used to 
repay the government for SSI or Medicaid benefits it provided.  

3. A Third Party Special Needs Trust is created and funded by person(s) other than 
the disabled beneficiary.  It can be a testamentary or intervivos Trust.  It can be 
revocable or irrevocable.  It can be a grantor or non-grantor Trust.  It need not 
contain a pay-back provision. 

B. If the Trust is not a grantor Trust obtain a tax identification number for the Trust by 
completing a Form SS-4 from the IRS.   

1. By Phone (1-800/829-4933)   

a) The Trustee must personally place phone call and provide  

(1) Name of Trust 
(2) Name of Grantor and Grantor’s SS# 
(3) Trustee’s Name, address, SS# and birth date 

2. By Mail 

3. By internet (www.irs.gov) 

C. Fund the Trust.  Review the schedule of items already transferred to the Trust and 
confirm the transfers.  Complete the transfer of any untransferred assets belonging to the 
Trust transferred to it. 

1. All assets held by the Trust, must be kept separate from any other assets.  They 
may not be commingled with the Trustee’s assets.  

D. Open a Bank Account for the Trust.   

1. If SSI and a Self-funded Trust are involved Social Security’s guidelines appear 
to require that the account be started with a small amount of seed money from the 
grantor of the Trust.  POMS SI 01120.203Bf 

                                                 
1 The Trustee no longer has to “accept” the Trust.  See the UTC. 
2 Grantor and Non-grantor Trusts are discussed below. 
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2. Leave a minimum deposit in the bank account to satisfy bank requirements and 
avoid unnecessary charges. 

E. Set up a financial records system that includes: 

1. An inventory of all Trust assets with their current fair market value. 

2. Bank Statements. 

3. Brokerage statements and records related to purchases and sales. 

4. For individual stocks, date of purchase, interest and dividends received, date of 
sale. 

5. Copies of CDs. 

6. Copies of receipts, invoices and payments with justification if necessary.  

7. Notes from discussions with the investment advisor. 

8. The complexity of your system may depend upon whether accountings are 
required, or desired.  This will be determined by: 

a) The Trust document. 

b) Whether the Uniform Trust Act is applicable.  Virginia Code §55.541.05 
makes only certain portions of the statute mandatory.  This does not include 
reporting and accounting. 

c) Whether there is reason to do an accounting in the absence of any legal 
requirement to do so. 

d) If accountings are required send a form on which the recipient of the 
accounting can formally declare his or her approval of the accounting.    A 
beneficiary’s assent protects the Trustee from liability.  Virginia Code §55-
550.11.  If it is not returned the Trustee still receives some protection under 
the UTC.  A proceeding cannot be brought against a Trustee for breach of 
Trust if more than a year has elapsed since the accounting was provided. 
Virginia Code §55-550.11 

e) Whether the fiduciary is an attorney.  The duty of accounting may not be 
waived by an attorney even when Title 26-8 et seq. does not apply.  An 
attorney must account at least annually to the income beneficiary or that 
person’s guardian.  If that person is the trustee the accounting should go to an 
adult member of the family. The required detail of the accounting is 
dependent upon the amount of money and the trustee’s discretion in the use of 
the funds.  See LEO 1617.  
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F. Meet with the grantor and beneficiary and gather information. 

1. The full name, address, date of birth, social security number of the primary and 
remainder beneficiaries.  

2. The full names, addresses and dates of birth of the primary beneficiary’s 
parents, and if deceased, the date of the person’s death. 

3. Information about the primary beneficiary’s: 

a)   income, including names and addresses of employers, 

b) medical insurance, including claim numbers and customer service phone 
numbers and description of benefits,  

c)  kind of public benefits and housing benefits being received,  

d) living situation,.  

e)  financial needs, and  

f)  the grantor’s desires and intentions about use of the funds for the 
beneficiary. 

4. Information about any burial and funeral arrangements, including whether any 
pre-paid contracts, or deeds exist. 

5. Copies of guardianship or conservatorship papers. 

6. Contact information for any other relevant persons.  

7. The applicable government benefits program. 

G. Determine insurance coverage  

H. Develop a budget and long-term care plan 

1.  Use a Case Management Approach.  Regularly communicate with the 
caregiver, guardian, conservator, case manager, advisory committee, representative 
payee, and/or investment advisor. 

a) Get all annual statements.  

b) Be kept informed of all information requests from agencies. 

c) Make sure you are told all needs of the beneficiary. 

d) Have periodic meetings. 
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2. Develop an investment plan 

a) The Trustee has a duty to follow the Uniform Prudent Investor Act unless 
waived by the Trust Agreement.  Virginia Code §26-45.3.  That statute sets 
the standard of care and requires the Trustee to use the modern portfolio 
theory of diversification of the Trust portfolio.  Virginia Code §§26-45.4 and 
45.5.   

b) The Trustee has duty to make Trust assets productive unless this 
requirement is limited by the Trust Agreement.  Virginia Code §55-548.01.3. 

c) The investment  and management duties of a Trustee may be delegated to 
a professional investment  advisor and the Trustee will be insulated from 
liability if the Trustee used care, skill and caution in selecting the person, 
establishing the scope and terms of delegation and regularly monitors the 
advisor’s activity, Virginia Code §§54-548.07 and 26-45.10. 

d) It is important for the investment advisor to understand the needs of the 
beneficiary and the Trustee’s intended use of the Trust funds. 

e) Require an Investment Policy Statement. 

f) Have a written fee agreement and review the bills for accuracy. 

g) Determine the amount of funds that can be used each year without 
depleting the Trust (e.g., by using a formula based on the amount of the Trust, 
the anticipated rate of return, and the beneficiary’s life expectancy). 

3. In preparing the budget and plan consider the following: 

a) Requirements of the Trust; 

b) Age of beneficiary; 

c) Mental and physical condition of the beneficiary; 

d) Ability to perform any work; 

e) Living conditions; 

f) Available government programs; and funds or services available from it; 

g) Transition from one program to another resulting in different supplemental 
needs; and 

h) The anticipated funds available from the Trust that budget year.  
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4. The budget should cover: 

a) Regular monthly expenses 

b) Regular annual expenses 

c) Occasional expenses 

d) Administrative costs 

e) Major purchases 

III.   Additional duties of a Special Needs Trustee.         

A. The Trustee owes a duty of loyalty to the beneficiary. This precludes the Trustee from 
self-dealing. 

B. The Trustee must keep the information concerning the Trust confidential. There 
should be no discussions about the Trust with family members and friends. 

C. The Trustee has a duty to defend the Trust against attack.  If the Trust is attacked by 
Medicaid or any government agency, the Trustee should seek legal advice. 

D. The Trustee will have to periodically report and respond to notices from government 
agencies: 

1. Notify the Social Security Administration or Medicaid Agency of the existence 
of the Trust upon funding. 

2. Report any change of address, increase in income or resources, lack of 
continuing disability. 

3. File annual reports with Social Security, DMAS, the Veteran’s Administration 
and/or any agency supervising housing. 

IV.   Distributions from the Trust are dependent upon the program for which the 
beneficiary is eligible and whether anyone else has support obligations. 

A.  Distributions from Special Needs Trusts will be restricted if the beneficiary’s needs 
can be provided by government benefits, unless the Trust document says otherwise.  Usually 
the funds are to be used only for supplementing items provided to the beneficiary by a 
public benefits program. 

B.  Discretionary Distributions for MINOR beneficiaries and MARRIED beneficiaries 
may be impacted by other legally available sources of income. 

1. Virginia requires that parents provide for the support and maintenance of their 
children and that a spouse provide for the support and maintenance of his or her 
spouse.  Virginia Code §20-61, et seq. and e.g. §16.1-241 et seq. 
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2. If parents are separated or divorced verify whether either or both parent subject 
to a court order to pay child support and medical expenses or insurance? 

3. The existing support obligations might impact what discretionary distributions 
the Trustee can make.   

a) The Trust document itself- might prevent distributions in satisfaction of 
support obligations. 

b) The size of the Trust might mitigate against using Trust funds when 
parental support funds are otherwise available.  

C. Discretionary Distributions for ADULT single beneficiaries 

1. Because there is no support obligation there is greater latitude and flexibility to 
provide for the personal and attendant care services needed. 

2. The Trustee must review the language in the agreement. 

D. Pay attention to what benefits the programs provide; whether the program is needs-
based; how the various programs define income; and what are the program’s income and/or 
asset limits for that year.  See Section V of this outline for a discussion of uses of the Trust 
funds that will not cause ineligibility.  

1. SSI provides a monthly payment to qualifying elderly, blind and disabled. 
Persons and makes them eligible for Medicare.  There are income and resource 
limits: 

a) 2012 benefit amount:  

• $698 month for a non-institutionalized individual. 

• $30 a month for an institutionalized individual.  

• $1048 for a non-institutionalized couple.  

b) 2012   resource limits 

• Married couple $3000 
• Single adult $2000 
• Disabled minor  with 2 parents $5000 of family income 
• Disabled minor with 1 parent $4000 of family income 

c) The following resources are not counted: 

(1) Personal residence (including a condo) 
(2) Automobile of any value 
(3) Personal property regardless of its total value 
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(4) Assets in a “Plan for Achieving Self- Support” 
(5) Burial Insurance 
(6) Life insurance with a cash value of less than $1500 
(7) Assets in certain SNTs 

d) 2012 Income Limits 

• Below $8,387  a year for a single person 
• Below $12,579 for a married couple 

e) Countable income: 

(1) Cash given to the beneficiary in excess of $20 a month, the total of 
the beneficiary’s wages, retirement benefits, rental income, investment 
income, interest and dividends, annuity income, court awards, Trust 
distributions, gifts, and inheritance.  From this will be deducted $65  
($85 if there is no unearned income,  one-half of earnings over $65, 
payment from employment income used to pay impairment related work 
expenses of a disabled (not blind) person, or expenses attributable to 
earnings of a blind person.  Note: this is not a complete list. 

f) Reduction of the benefit amount by up to one-third because on in-kind 
income. 

(1) In-kind income, defined by Social Security as “not cash, but food 
or shelter, or something the recipient can use to get one of those items.” 
20 CFR. §§ 416.1102; 417.1130.  Receipt of such items in full or at a 
reduced cost will reduce the monthly benefit by the lesser of the cost of 
the item or 1/3 of the benefit plus $20. Shelter expenses include 
payments for the items listed below (20 CFR. §1130(b); POMS SI 
00835.465(d)): 

 
• Mortgage (principal and Interest 
• Rent 
• Real estate taxes 
• Heating fuel 
• Gas 
• Electricity 
• Water 
• Sewer 
• Garbage removal 
• Homeowners insurance (if required by the lender 
• Condominium  charges that include any of the above 
 

(2) Living in someone else’s home is an automatic reduction of one-
third. 
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2. Social Security Disability Insurance (SSDI) is not a needs-based program.  
There is no resource limit.  However, the amount of earned income is relevant to 
eligibility.  To obtain SSDI a person must be disabled.  An applicant is not disabled 
unless he or she is unable to perform substantial gainful activity for at least a year. 
Pre-tax earnings averaging more than $1000 per month are considered to be proof 
of substantial gainful activity.  While on SSDI there can be a trial work period 
during which an individual may earn more than $700 a month, without losing his or 
her benefits, but that period is limited.  After that period, if the recipient earns 
$1000 in any month no benefits are paid for that month. 

3. Dually eligible for SSI and SSDI.  This occurs where the SSD payment is less 
than the SSI payment, and there is the requisite minimum amount of assets. 

4. Medicare is not needs-based.  It is available to an SSDI recipient after 2 years 
and to Social Security retirees at 65.  It will pay for doctors, hospitals, lab tests, 
skilled nursing care, etc. (depending upon whether the beneficiary has Part A, Part 
B or both) prescription drugs (Part D), physical and occupational therapy.  There 
are co-pays and deductibles which could be paid by the SNT. 

5. Medicaid has income and asset limits.3  It is for persons and families with low 
incomes, and for the aged blind and disabled. It will pay for doctors, hospitals, lab 
tests, dental services, adult day care, residential services for adults with disabilities, 
institutional care, prescription drugs.   Fulfilling the financial requirements for SSI 
will qualify an individual for Medicaid, but other persons may also be eligible. 

a) Income Limits:   Medicaid considers income to be cash or anything that 
can be turned into cash (see Medicaid Manual, Chapter S07 for families and 
dependent children and Chapter S08, Subchapters 10, 20 and 30 for the aged, 
blind and disabled). This program too has identified income that will not be 
counted for Medicaid eligibility purposes. See Chapter S08, Subchapter 15.   
In addition to the income limits that qualify one for SSI there are several 
categories of eligible applicants with higher income limits.  See Chapter 
M03for these categories and the income requirements and exclusions. 

b) Asset Limits:  The same as SSI $2000 and $3000.  See Chapters M06 and 
S11. 

c) Assets excluded:  These rules are almost, but not fully, identical to the SSI 
rules and should always be checked.   These rules are found in Chapters M06 
and S11. 

d) For persons with slightly higher resources ($4,000 for an individual and 
$6,000 for a couple) and low incomes, Medicaid  may pay for Part A and/or 
Part B  Medicare premiums, deductibles, co-insurance and co-payments 
depending upon the person’s income   

                                                 
3 This outline does not deal with the financial eligibility requirements for long-term care when there is a community 
spouse. 
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6. Veterans Administration Compensation is not needs-based.  It is available to 
veterans injured while in service, and possibly to their spouses and children.  If the 
veteran is eligible he/she may also receive medical benefits.  Depending upon their 
veteran’s classification the person will be in one of the first three priority 
categories. 

7. Veterans Administration Pension (Aid and Attendance) is for veterans who 
have non-service connected disabilities but served 90 days during a period of war-
time.  It has a needs test and a disability requirement.  It is available to the disabled 
veteran and the veterans’ surviving spouse and dependents.   

a) Resources:  The veteran or veteran’s relative must show that his/her (or 
the veteran and the spouse’s) net worth  is too small to reasonably conclude 
that some part of the veteran’s (or joint) estate may be consumed for 
maintenance needs of the veteran.  In making this determination the corpus of 
a Self-Settled Irrevocable SNT will be counted as an asset, but not a third 
party SNT. 

b) Income:  Countable income must be below the maximum annual pension 
rate for his or her category.  Countable Income is gross income from all 
sources (including a Self-Settled SNT or a Third-Party SNT) less the amount 
of unreimbursed medical expenses.   

c) The range of monthly aid and attendance benefits in 2010 were: 

• $985-$1704  to  a single veteran 
• $1291 to $2020 to a married veteran 
• $661 to $1094 to a surviving spouse 

d) There are also pension benefits for veterans who are housebound, and 
veterans who are permanently disabled. The pension amounts are different 
than the above.   

e) If the individual is eligible for a pension, he or she may be eligible for 
medical benefits, although they are in the fourth priority group of those 
applicable for those benefits. 

f) Exclusions from income:  In determining eligibility a number of items are 
excluded or deducted from income some of which could be paid for by a third 
party SNT without disqualifying the Veteran: 

• maintenance contributed by others irregularly 
• loans 
• burial expenses 
• educational expenses 
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Distributions by the third party SNT in payment of some of those items will 
not impact the Veteran’s income and cause ineligibility. 

8. Federal Section 8 and public housing programs are means-tested. Tenants in 
public housing programs pay rent based on a percentage of their income up to a 
maximum based on family size.  There is no asset limitation.  An irrevocable SNT 
will not be considered an asset, but any income distributed from the Trust will be 
counted when determining annual income. 25 CFR §5.603. The income rules are 
found in 25 CFR §5.609.   

V. Making distributions 

A. How to make distributions: 

1. Do not give cash to the beneficiary.  Pay the third party vendor.  

2. Let a friend or relative take the beneficiary shopping and reimburse that person.  

3. If the person is in a group home or other supervised arrangement deposit funds 
to the beneficiary’s personal needs account.  It may be possible to do this even in an 
SSI situation if you make the check payable to the agency overseeing the person 
and characterize them as distributions for recreation, enrichment and necessities 

4. Get a credit card for the Trust. 

5. Give the beneficiary a personal credit card with a low maximum limit that does 
not permit cash withdrawals.  Agree with the beneficiary in advance about what it 
can be used for e.g. transportation, clothes, groceries, household products, toiletries 
and prescription drugs.  The bill should be sent to the Trustee.  I do not recommend 
this with an SSI beneficiary, because SSI might consider this to be a regular source 
of income and reduce the benefit. 

6. If a needs-based program is not involved give the beneficiary an allowance and 
allow him or her to pay basic bills.  If they cannot handle this alone pay someone to 
help the beneficiary draw up a budget and manage the funds. 

B. What the Trust can pay for.: 

1. If the Trust is a Self-Settled SNT the Trustee must be aware of the constraints 
that distributions are for the “sole benefit “of the beneficiary not the family and 
avoid situations where there is a potential for conflict of interest, especially if a 
family member is the Trustee.   A Third Party SNT has more flexibility.  The 
Trustee need not be concerned if other family members also benefit from something 
provided the beneficiary, unless the trust itself mandates that concern. 

2.  Make payments on behalf of the beneficiary for expenses that do not count as 
income (these may vary depending upon the program). Generally speaking you 
cannot pay bills for items that are food or shelter. 
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a) There are some housing related expenses that will not hurt eligibility for 
SSI or Medicaid: 

(1) Telephone 
(2) Cell phone 
(3) Cable television 
(4) Upkeep costs and repairs (including a housekeeper) 
(5) Lawn service 
(6) Linen 
(7) Appliances 
(8) Cleaning supplies 
(9) Furniture and furnishings 
(10) Premiums on personal property insurance 
(11) Landscaping 
(12) Pest extermination 
(13) Capital improvements on the home 

b) Other housing related expenses will hurt eligibility or reduce SSI 
payments: 

(1) Mortgage payments 
(2) Rent 
(3) Real estate taxes 
(4) Heating fuel, gas and electricity 
(5) Water and Sewer 
(6) Garbage collection 
(7) Homeowners insurance 
(8) Condo charges that include the above 

c) Subdividing group home payments.   If the beneficiary resides in some 
type of group home or assisted-living facility, ask the manager to prepare an 
invoice delineating the charges attributed to “food and lodging” separately 
from all other charges (i.e., support, counseling, employee wages, etc.).  In 
this way, the Trust may pay to the home the “other charges” and not preclude 
the beneficiary from maintaining their public benefits eligibility.   

d) What is the impact of the Trust owning the home in which the beneficiary 
lives? 

(1) Ownership of the home in which an SSI beneficiary lives rent free 
will not cause an SSI beneficiary to receive a reduced benefit because 
there is no presumption of “free rent.”  However, the Trust’s payment of 
real estate taxes, homeowner’s insurance and maintenance might be seen 
as paying for shelter.  The issue is whether providing a stable living 
environment is a good trade off for the one-third reduction in benefits. 

. 
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(2) The trust might want to become a section 8 landlord so that the 
beneficiary can pay reduced rent without a setoff against benefits. 

 

e) The following payments for or to a person in a federal housing program 
will not harm eligibility if paid irregularly.   Recurring payments will count 
as income: 

(1) Reimbursement or payment of uninsured medical bills 
(2)  Payment of the salary of a live-in aide 
(3) Education courses 
(4) Vacations 
(5) An automobile 
(6) Health club membership 
(7) Holiday gifts 

f) Medical and personal care payments 

(1) Payment for doctors who will not take Medicaid. 
(2) “Alternative therapies” such as massage, acupuncture, reflexology 
treatments  
(3) Podiatry care  
(4) A higher quality of medical and dental care than is otherwise 
provided by the public benefits program  
(5) Personal hygiene products 
(6) Dry cleaning 
(7) Vitamins 
(8) Over-the-counter medications 
(9) Payment of medical insurance premiums, co-pays and deductibles 
when a person does not have Medicaid. 

g) Transportation expenses such as  

(1) Cabs and limos 
(2) Automobile expenses and insurance 

h) Purchase of a vehicle.  Who should own it? 

(1) An adapted vehicle can cost more than $50,000 causing a 
significant vehicle tax.  This tax can be waived if the owner is disabled 
or the owner is the parent of a child with a disability who will use the 
vehicle.  So too might the personal property tax be waived in those 
situations. 

 
(2) A parent who regularly drives the beneficiary can be the registered 
owner.  If this is done, call the purchase a loan with the parent signing a 
promissory note secured by the vehicle. The loan is then recorded and 
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the Trust has protected itself- against loss of the vehicle to sale or 
damage.  

 
(3) Make a relative with whom the beneficiary lives and who will be 
driving the vehicle the registered owner.  Treat it as a secured loan with 
a recorded promissory note. 

 
(4) If the beneficiary is not a minor, and has the ability to understand 
the significance of signing the legal documents to buy, sell, register, or 
insure the vehicle make the beneficiary the registered owner.  If not, 
make the guardian the owner.  This will not be appropriate if the person 
is qualifying for a program which puts a limit on the value of a vehicle 
that can be owned. 

 
(5) Make the Trust the owner.  This is sometimes not possible because 
of the difficulty of obtaining insurance.  Even with insurance the Trust 
might be exposed to liability if there are insufficient assets to cover the 
loss in an accident. 

i) When should you not pay for medical or transportation costs?   

(1) When a person on SSI or SSDI is earning income the countable 
income can be reduced if the applicant pays for the following items out 
of his or her earnings.  Thus, the Trust should not pay them if such 
payments will make the individual eligible. 

• Work-related medical or transportation costs paid for 
from the beneficiary’s own funds. 

• Modification of a vehicle. 

• Reimbursement of vehicle costs. 

• Driver assistance or taxicab fares for someone who 
cannot use public transportation. 

• Assistance of an aide to bathe and dress the 
beneficiary before work. 

(2) When a person is receiving an aid and attendance pension do not 
pay for the medical expenses that can be deducted from the person’s 
income. 

j) Vacation and travel (including a trip with a paid companion) 

k) Recreation (including club memberships, entertainment tickets, home 
entertainment, paid companions,  
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l) Prepayment for funeral, burial or cremation expenses.   

m) Payment of the administrative expenses of the trust: 

(1) The Trustee may retain the services of an accountant, and the 
accountant may be paid by the Trust. 

 
(2) The Trustee may retain the services of a law firm having expertise 
in public-benefits law and Trust law, and the law firm may be paid by 
the Trust. 

 
(3) The Trustee is entitled to reasonable compensation for services as 
Trustee and for reimbursement of any reasonable expenses incurred in 
carrying out their duties.  In Virginia, “reasonable compensation” is 
generally considered one percent (1%) of the principal (for the first 
$1,000,000) and five percent (5%) of all income (interest dividends, 
rents, etc., excluding capital gains).  

n) Other public benefits advisors. 

VI. Tax issues 

A. If the Trust is a non-grantor’s trust it is a separate taxable entity and must have a TIN 
Number. If it is a grantor’s trust it may use the grantor’s social security number until the 
grantor’s death.  At that point it must get a separate TIN number..  

B. The Trustee should file a Form 56 (“Notice Concerning Fiduciary Relationship”) with 
or before the first tax return is filed. 

C. A non-grantor’s trust must file a fiduciary income tax return if it has gross income 
over $600.  

1. What is included in gross income? 

a) Income and capital gains. 

b) In PI settlements: 

(1) Pre- and post- judgment interest,  
(2) Amounts attributable to punitive damages 
(3) Emotional distress payments in excess of the payment for medical 
care. 

c) The periodic payments from a structured settlement to the d(4)(A) SNT if 
the plaintiff/beneficiary 

(1) Is the owner of the annuity or 
(2) Has the right to accelerate the payments. 
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2. What is excluded from gross income? 

a) The initial deposit. 

b) The portion of a PI settlement attributable to damages due to personal 
physical injury or illness.  IRC §104(2)(2). 

c) The periodic payments from a structured settlement to the d(4)(A) Trust  if 

(1) The annuity was purchased by the defendant AND 
(2) The Trustee of the d(4)(A) Trust is the designated owner and 
recipient of the funds. 

d) The beneficiary’s own SSI payments. 

D. Who pays the tax, the Trust or the beneficiary? 

1. If the SNT is a grantor trust the beneficiary will pay the tax even if the income 
is accumulated.  Generally Self-Settled Trusts are grantor trusts.  In fact for income 
tax purposes the grantor of a d(4)A Trust is the disabled person, even if the grantor 
named in the Trust is the parent, grandparent, legal guardian or court. 

2. Third party SNTs may be either grantor or non-grantor trusts.  If it is a non-
grantor trust the Trust will pay any tax. 

3. A Trust is a grantor trust if 
 

(1) The grantor has a reversionary interest that is worth 5% or more of 
the value of the interest.  This provision should not be included in a First 
Party SNT. IRC §673. 

 
(2) The grantor has the right to control how the funds will be used, 
during his life, or after death, e.g. by having a lifetime or testamentary 
limited or special power of appointment, or acting as trustee.  IRC §674. 
 
(3) Someone has the power in a non-fiduciary capacity to reacquire the 
Trust corpus by substituting property of equal value.  IRC §675. 
 
(4) The grantor has the power to revoke the trust. IRC §676. 

 
(5) The income can be used for the benefit of the grantor or the 
grantor’s spouse without requiring the consent of an adverse party, IRC 
§677.  A residuary beneficiary who is also a Trustee is an adverse party.  
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E. Tax reporting 

1. Grantor Trusts (Treas. Reg. §1.671-4(b)) 

a) First approach 

(1) Furnish the name, address and TIN of the Trust to all account 
holders and income payers. 

 
(2) Issue a form 1099 to the grantor showing the income received by 
the Trust. 

 
(3) File a form 1041 without income or deductions, but with an 
attached statement showing the owner/grantor’s name, address, Social 
Security Number and the amounts of income and deductions. 

b) Second approach: 

(1) Furnish the name and Social Security number of the grantor to all 
account holders and income payers, along with the address of the Trust  

 
(2) Obtain a signed Form W-9 from the grantor/beneficiary. 

2. Non-grantor SNTs must file a form 1041  

a) The Trust pays tax on all its net earnings including undistributed income -- 
its distributable net income (DNI). 

b) The Beneficiary receives a K-1 for all distributed income. 

3. Tax considerations concerning a non-grantor SNT4. 

a) A non-grantor Trust is subject to the highest marginal tax rate (39.6%).  It 
begins  after the Trust income exceeds $8,100. The same rate applies to an 
individual’s income only when the individual’s income exceeds $271,050. 

b) Amounts distributed to or on behalf of the beneficiary will be a 
Distributable Net Income (DNI) deduction on the  
Trust’s tax return and taxed to the beneficiary. 

c) Long-term capital gains are taxed at a maximum 15% whether taxed to the 
beneficiary or to the Trust.  

                                                 
4 A non-grantor SNT will always be a complex trust because it is not required to distribute all of its income. 
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d) The SNT is entitled to the same exemption as is available to the 
beneficiary if it is a “Qualified Disability Trust”. Otherwise the exemption is 
only $100. A “Qualified Disability Trust” is one where: 

(1) The Trust was established for a beneficiary with a disability under 
age 65. 

 
(2) The beneficiary is the sole beneficiary during the beneficiary’s 
lifetime. 

 
(3) The Trust is not a grantor Trust. 

e) The standard deduction is not available to the Trust, but it can deduct most 
of its administrative expenses.  In contrast, the grantor may only deduct those 
expenses that exceed 2% of the grantor’s adjusted gross income. 

F. Gift taxes 

1. Funding of a d(4)(A) SNT Trust is a completed gift IF  (Treas. Reg. §25.2511-
2(c)): 

a) The Trust is irrevocable and 

b) The beneficiary does not have a testamentary special power of 
appointment over the remainder interest upon death. 

G. Beware of different uses of terms by IRA and government benefits programs. 

1. Recognize that INCOME for tax purposes is defined differently than INCOME 
for Social Security purposes.   

a) For example SSI income means food, shelter or cash were paid from the 
Trust and received by the beneficiary.  It does not include the paper income 
reportable to IRS. 

2. This may cause benefits problems. 

a) A letter of inquiry may be generated or a face-to-face meeting required. 

b) The Trustee should take a proactive approach: 

(1) Provide Social Security with copies of the annual Trust tax return 
and the beneficiary’s personal income tax return. 
 
(2) Send a letter explaining that although the beneficiary may have 
received “Income” (on paper) for income tax purposes, she has not 
received “Income” (cash, food or shelter) for SSI purposes. 
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(3) Be prepared to respond to any inquiry by showing that the amounts 
reported as income were distributions made for extra and supplemental 
purposes.  

I. Termination 

A. Try to close the Trust and distribute the assets before the end of the tax year. 

B. Tasks 

1. Pay the Trust’s final administrative expenses. 

2. File final tax returns. 

3. Check to see if the Medicaid Agency must be reimbursed. 

a) Check the language of the Trust and the law. 

(1) A Self-Settled SNT should have a pay-back provision. 
 

(2) A Third Party SNT usually will not have a pay-back provision. 
 

(3) A third party SNT created by someone trying to qualify for 
Medicaid naming a person with a disability as the beneficiary will have 
to repay the Medicaid Agency for benefits provided the donor’s at the 
death of the beneficiary. 

4. Prepare the final accounting. 

5. Distribute the assets to the remainder beneficiaries. 

6. If the estate is insolvent the Trustee should still be able to pay reasonable 
administrative costs, including the Trustee’s fee, and federal and state taxes.  

7. File a Form 56 notifying IRS that you are no longer a fiduciary. 


	Administering a Special Needs Trust
	Helen Cohn Needham, CELA*
	I. Where do you look for direction, power and authority?
	A. The Trust document
	B. The Uniform Trust Code (“UTC”), Virginia Code §55.541.01 to §55.551.006
	C. The Uniform Prudent Investor Act, Virginia Code §26-45.3 to §26-45.14
	D. The applicable public benefits program and its specific requirements:
	1. SSI - 42 USC §13 et seq., Program Operations Manual (POMS) at http://policy.ssa.gov/poms.nsf; 20 CFR §416.101 et seq.
	2. SSD - 42 USC §401.1 et. seq., 20 CFR §404.1 et seq., POMS, supra
	3. Medicare Manual - 42 USC §§1395-1595CC, 42 CFR. Parts 405-489
	4. Medicaid - 42 USC §1396 et seq., 42 CFR Parts 430-456 Virginia Medicaid
	Manual http://www.dss.virgina.gov/benefit/medical_assistance/manual.egi
	5. VA Compensation - Title 38 of the USC and Title 38 of the CFR
	6. VA Disability Pension (Aid and Attendance) - Title 38 of the USC and title 38 of the CFR 
	7. Federal Housing programs - 25 CFR Part 5

	E. Common Law

	II. Getting started
	A. Read the Trust document.  
	1. Is the Trust a Self-Settled or Third Party Special Needs Trust (“SNT”)?
	2. A Self-Settled Special Needs Trust is an irrevocable Trust created by or on behalf of the disabled beneficiary.  It is funded with the disabled beneficiary’s funds.  The beneficiary may not have directly received the funds e.g. a PI settlement or inheritance proceeds.  It is usually a grantor Trust.  A Self-Settled Trust must contain a provision that at the beneficiary’s death the Trust funds are first used to repay the government for SSI or Medicaid benefits it provided. 
	3. A Third Party Special Needs Trust is created and funded by person(s) other than the disabled beneficiary.  It can be a testamentary or intervivos Trust.  It can be revocable or irrevocable.  It can be a grantor or non-grantor Trust.  It need not contain a pay-back provision.

	B. If the Trust is not a grantor Trust obtain a tax identification number for the Trust by completing a Form SS-4 from the IRS.  
	1. By Phone (1-800/829-4933)  
	a) The Trustee must personally place phone call and provide 
	(1) Name of Trust
	(2) Name of Grantor and Grantor’s SS#
	(3) Trustee’s Name, address, SS# and birth date


	2. By Mail
	3. By internet (www.irs.gov)

	Fund the Trust.  Review the schedule of items already transferred to the Trust and confirm the transfers.  Complete the transfer of any untransferred assets belonging to the Trust transferred to it.
	1. All assets held by the Trust, must be kept separate from any other assets.  They may not be commingled with the Trustee’s assets. 

	D. Open a Bank Account for the Trust.  
	1. If SSI and a Self-funded Trust are involved Social Security’s guidelines appear to require that the account be started with a small amount of seed money from the grantor of the Trust.  POMS SI 01120.203Bf
	2. Leave a minimum deposit in the bank account to satisfy bank requirements and avoid unnecessary charges.

	E. Set up a financial records system that includes:
	1. An inventory of all Trust assets with their current fair market value.
	2. Bank Statements.
	3. Brokerage statements and records related to purchases and sales.
	4. For individual stocks, date of purchase, interest and dividends received, date of sale.
	5. Copies of CDs.
	6. Copies of receipts, invoices and payments with justification if necessary. 
	7. Notes from discussions with the investment advisor.
	8. The complexity of your system may depend upon whether accountings are required, or desired.  This will be determined by:
	a) The Trust document.
	b) Whether the Uniform Trust Act is applicable.  Virginia Code §55.541.05 makes only certain portions of the statute mandatory.  This does not include reporting and accounting.
	c) Whether there is reason to do an accounting in the absence of any legal requirement to do so.
	d) If accountings are required send a form on which the recipient of the accounting can formally declare his or her approval of the accounting.    A beneficiary’s assent protects the Trustee from liability.  Virginia Code §55-550.11.  If it is not returned the Trustee still receives some protection under the UTC.  A proceeding cannot be brought against a Trustee for breach of Trust if more than a year has elapsed since the accounting was provided. Virginia Code §55-550.11


	F. Meet with the grantor and beneficiary and gather information.
	1. The full name, address, date of birth, social security number of the primary and remainder beneficiaries. 
	2. The full names, addresses and dates of birth of the primary beneficiary’s parents, and if deceased, the date of the person’s death.
	3. Information about the primary beneficiary’s:
	a)   income, including names and addresses of employers,
	b) medical insurance, including claim numbers and customer service phone numbers and description of benefits, 
	c)  kind of public benefits and housing benefits being received, 
	d) living situation,. 
	e)  financial needs, and 
	f)  the grantor’s desires and intentions about use of the funds for the beneficiary.

	4. Information about any burial and funeral arrangements, including whether any pre-paid contracts, or deeds exist.
	5. Copies of guardianship or conservatorship papers.
	6. Contact information for any other relevant persons. 
	7. The applicable government benefits program.

	G. Determine insurance coverage 
	H. Develop a budget and long-term care plan
	1.  Use a Case Management Approach.  Regularly communicate with the caregiver, guardian, conservator, case manager, advisory committee, representative payee, and/or investment advisor.
	a) Get all annual statements. 
	b) Be kept informed of all information requests from agencies.
	c) Make sure you are told all needs of the beneficiary.
	d) Have periodic meetings.

	2. Develop an investment plan
	a) The Trustee has a duty to follow the Uniform Prudent Investor Act unless waived by the Trust Agreement.  Virginia Code §26-45.3.  That statute sets the standard of care and requires the Trustee to use the modern portfolio theory of diversification of the Trust portfolio.  Virginia Code §§26-45.4 and 45.5.  
	b) The Trustee has duty to make Trust assets productive unless this requirement is limited by the Trust Agreement.  Virginia Code §55-548.01.3.
	c) The investment  and management duties of a Trustee may be delegated to a professional investment  advisor and the Trustee will be insulated from liability if the Trustee used care, skill and caution in selecting the person, establishing the scope and terms of delegation and regularly monitors the advisor’s activity, Virginia Code §§54-548.07 and 26-45.10.
	d) It is important for the investment advisor to understand the needs of the beneficiary and the Trustee’s intended use of the Trust funds.
	e) Require an Investment Policy Statement.
	f) Have a written fee agreement and review the bills for accuracy.
	g) Determine the amount of funds that can be used each year without depleting the Trust (e.g., by using a formula based on the amount of the Trust, the anticipated rate of return, and the beneficiary’s life expectancy).

	3. In preparing the budget and plan consider the following:
	a) Requirements of the Trust;
	b) Age of beneficiary;
	c) Mental and physical condition of the beneficiary;
	d) Ability to perform any work;
	e) Living conditions;
	f) Available government programs; and funds or services available from it;
	g) Transition from one program to another resulting in different supplemental needs; and
	h) The anticipated funds available from the Trust that budget year. 

	4. The budget should cover:
	a) Regular monthly expenses
	b) Regular annual expenses
	c) Occasional expenses
	d) Administrative costs
	e) Major purchases



	III.   Additional duties of a Special Needs Trustee.        
	A. The Trustee owes a duty of loyalty to the beneficiary. This precludes the Trustee from self-dealing.
	B. The Trustee must keep the information concerning the Trust confidential. There should be no discussions about the Trust with family members and friends.
	C. The Trustee has a duty to defend the Trust against attack.  If the Trust is attacked by Medicaid or any government agency, the Trustee should seek legal advice.
	D. The Trustee will have to periodically report and respond to notices from government agencies:
	1. Notify the Social Security Administration or Medicaid Agency of the existence of the Trust upon funding.
	2. Report any change of address, increase in income or resources, lack of continuing disability.
	3. File annual reports with Social Security, DMAS, the Veteran’s Administration and/or any agency supervising housing.


	IV.   Distributions from the Trust are dependent upon the program for which the beneficiary is eligible and whether anyone else has support obligations.
	A.  Distributions from Special Needs Trusts will be restricted if the beneficiary’s needs can be provided by government benefits, unless the Trust document says otherwise.  Usually the funds are to be used only for supplementing items provided to the beneficiary by a public benefits program.
	B.  Discretionary Distributions for MINOR beneficiaries and MARRIED beneficiaries may be impacted by other legally available sources of income.
	1. Virginia requires that parents provide for the support and maintenance of their children and that a spouse provide for the support and maintenance of his or her spouse.  Virginia Code §20-61, et seq. and e.g. §16.1-241 et seq.
	2. If parents are separated or divorced verify whether either or both parent subject to a court order to pay child support and medical expenses or insurance?
	3. The existing support obligations might impact what discretionary distributions the Trustee can make.  
	a) The Trust document itself- might prevent distributions in satisfaction of support obligations.
	b) The size of the Trust might mitigate against using Trust funds when parental support funds are otherwise available. 


	C. Discretionary Distributions for ADULT single beneficiaries
	1. Because there is no support obligation there is greater latitude and flexibility to provide for the personal and attendant care services needed.
	2. The Trustee must review the language in the agreement.

	D. Pay attention to what benefits the programs provide; whether the program is needs-based; how the various programs define income; and what are the program’s income and/or asset limits for that year.  See Section V of this outline for a discussion of uses of the Trust funds that will not cause ineligibility. 
	1. SSI provides a monthly payment to qualifying elderly, blind and disabled. Persons and makes them eligible for Medicare.  There are income and resource limits:
	a) 2012 benefit amount: 
	 $698 month for a non-institutionalized individual.
	 $30 a month for an institutionalized individual. 
	 $1048 for a non-institutionalized couple. 
	b) 2012   resource limits
	c) The following resources are not counted:
	(1) Personal residence (including a condo)
	(2) Automobile of any value
	(3) Personal property regardless of its total value
	(4) Assets in a “Plan for Achieving Self- Support”
	(5) Burial Insurance
	(6) Life insurance with a cash value of less than $1500
	(7) Assets in certain SNTs

	d) 2012 Income Limits
	e) Countable income:
	(1) Cash given to the beneficiary in excess of $20 a month, the total of the beneficiary’s wages, retirement benefits, rental income, investment income, interest and dividends, annuity income, court awards, Trust distributions, gifts, and inheritance.  From this will be deducted $65  ($85 if there is no unearned income,  one-half of earnings over $65, payment from employment income used to pay impairment related work expenses of a disabled (not blind) person, or expenses attributable to earnings of a blind person.  Note: this is not a complete list.

	f) Reduction of the benefit amount by up to one-third because on in-kind income.
	(1) In-kind income, defined by Social Security as “not cash, but food or shelter, or something the recipient can use to get one of those items.” 20 CFR. §§ 416.1102; 417.1130.  Receipt of such items in full or at a reduced cost will reduce the monthly benefit by the lesser of the cost of the item or 1/3 of the benefit plus $20. Shelter expenses include payments for the items listed below (20 CFR. §1130(b); POMS SI 00835.465(d)):
	(2) Living in someone else’s home is an automatic reduction of one-third.


	2. Social Security Disability Insurance (SSDI) is not a needs-based program.  There is no resource limit.  However, the amount of earned income is relevant to eligibility.  To obtain SSDI a person must be disabled.  An applicant is not disabled unless he or she is unable to perform substantial gainful activity for at least a year. Pre-tax earnings averaging more than $1000 per month are considered to be proof of substantial gainful activity.  While on SSDI there can be a trial work period during which an individual may earn more than $700 a month, without losing his or her benefits, but that period is limited.  After that period, if the recipient earns $1000 in any month no benefits are paid for that month.
	3. Dually eligible for SSI and SSDI.  This occurs where the SSD payment is less than the SSI payment, and there is the requisite minimum amount of assets.
	4. Medicare is not needs-based.  It is available to an SSDI recipient after 2 years and to Social Security retirees at 65.  It will pay for doctors, hospitals, lab tests, skilled nursing care, etc. (depending upon whether the beneficiary has Part A, Part B or both) prescription drugs (Part D), physical and occupational therapy.  There are co-pays and deductibles which could be paid by the SNT.
	5. Medicaid has income and asset limits.  It is for persons and families with low incomes, and for the aged blind and disabled. It will pay for doctors, hospitals, lab tests, dental services, adult day care, residential services for adults with disabilities, institutional care, prescription drugs.   Fulfilling the financial requirements for SSI will qualify an individual for Medicaid, but other persons may also be eligible.
	a) Income Limits:   Medicaid considers income to be cash or anything that can be turned into cash (see Medicaid Manual, Chapter S07 for families and dependent children and Chapter S08, Subchapters 10, 20 and 30 for the aged, blind and disabled). This program too has identified income that will not be counted for Medicaid eligibility purposes. See Chapter S08, Subchapter 15.   In addition to the income limits that qualify one for SSI there are several categories of eligible applicants with higher income limits.  See Chapter M03for these categories and the income requirements and exclusions.
	b) Asset Limits:  The same as SSI $2000 and $3000.  See Chapters M06 and S11.
	c) Assets excluded:  These rules are almost, but not fully, identical to the SSI rules and should always be checked.   These rules are found in Chapters M06 and S11.
	d) For persons with slightly higher resources ($4,000 for an individual and $6,000 for a couple) and low incomes, Medicaid  may pay for Part A and/or Part B  Medicare premiums, deductibles, co-insurance and co-payments depending upon the person’s income  

	6. Veterans Administration Compensation is not needs-based.  It is available to veterans injured while in service, and possibly to their spouses and children.  If the veteran is eligible he/she may also receive medical benefits.  Depending upon their veteran’s classification the person will be in one of the first three priority categories.
	7. Veterans Administration Pension (Aid and Attendance) is for veterans who have non-service connected disabilities but served 90 days during a period of war-time.  It has a needs test and a disability requirement.  It is available to the disabled veteran and the veterans’ surviving spouse and dependents.  
	a) Resources:  The veteran or veteran’s relative must show that his/her (or the veteran and the spouse’s) net worth  is too small to reasonably conclude that some part of the veteran’s (or joint) estate may be consumed for maintenance needs of the veteran.  In making this determination the corpus of a Self-Settled Irrevocable SNT will be counted as an asset, but not a third party SNT.
	b) Income:  Countable income must be below the maximum annual pension rate for his or her category.  Countable Income is gross income from all sources (including a Self-Settled SNT or a Third-Party SNT) less the amount of unreimbursed medical expenses.  
	c) The range of monthly aid and attendance benefits in 2010 were:
	d) There are also pension benefits for veterans who are housebound, and veterans who are permanently disabled. The pension amounts are different than the above.  
	e) If the individual is eligible for a pension, he or she may be eligible for medical benefits, although they are in the fourth priority group of those applicable for those benefits.
	f) Exclusions from income:  In determining eligibility a number of items are excluded or deducted from income some of which could be paid for by a third party SNT without disqualifying the Veteran:
	Distributions by the third party SNT in payment of some of those items will not impact the Veteran’s income and cause ineligibility.

	8. Federal Section 8 and public housing programs are means-tested. Tenants in public housing programs pay rent based on a percentage of their income up to a maximum based on family size.  There is no asset limitation.  An irrevocable SNT will not be considered an asset, but any income distributed from the Trust will be counted when determining annual income. 25 CFR §5.603. The income rules are found in 25 CFR §5.609.  


	V. Making distributions
	A. How to make distributions:
	1. Do not give cash to the beneficiary.  Pay the third party vendor. 
	2. Let a friend or relative take the beneficiary shopping and reimburse that person. 
	3. If the person is in a group home or other supervised arrangement deposit funds to the beneficiary’s personal needs account.  It may be possible to do this even in an SSI situation if you make the check payable to the agency overseeing the person and characterize them as distributions for recreation, enrichment and necessities
	4. Get a credit card for the Trust.
	5. Give the beneficiary a personal credit card with a low maximum limit that does not permit cash withdrawals.  Agree with the beneficiary in advance about what it can be used for e.g. transportation, clothes, groceries, household products, toiletries and prescription drugs.  The bill should be sent to the Trustee.  I do not recommend this with an SSI beneficiary, because SSI might consider this to be a regular source of income and reduce the benefit.
	6. If a needs-based program is not involved give the beneficiary an allowance and allow him or her to pay basic bills.  If they cannot handle this alone pay someone to help the beneficiary draw up a budget and manage the funds.

	B. What the Trust can pay for.:
	1. If the Trust is a Self-Settled SNT the Trustee must be aware of the constraints that distributions are for the “sole benefit “of the beneficiary not the family and avoid situations where there is a potential for conflict of interest, especially if a family member is the Trustee.   A Third Party SNT has more flexibility.  The Trustee need not be concerned if other family members also benefit from something provided the beneficiary, unless the trust itself mandates that concern.
	2.  Make payments on behalf of the beneficiary for expenses that do not count as income (these may vary depending upon the program). Generally speaking you cannot pay bills for items that are food or shelter.
	a) There are some housing related expenses that will not hurt eligibility for SSI or Medicaid:
	(1) Telephone
	(2) Cell phone
	(3) Cable television
	(4) Upkeep costs and repairs (including a housekeeper)
	(5) Lawn service
	(6) Linen
	(7) Appliances
	(8) Cleaning supplies
	(9) Furniture and furnishings
	(10) Premiums on personal property insurance
	(11) Landscaping
	(12) Pest extermination
	(13) Capital improvements on the home

	b) Other housing related expenses will hurt eligibility or reduce SSI payments:
	(1) Mortgage payments
	(2) Rent
	(3) Real estate taxes
	(4) Heating fuel, gas and electricity
	(5) Water and Sewer
	(6) Garbage collection
	(7) Homeowners insurance
	(8) Condo charges that include the above

	c) Subdividing group home payments.   If the beneficiary resides in some type of group home or assisted-living facility, ask the manager to prepare an invoice delineating the charges attributed to “food and lodging” separately from all other charges (i.e., support, counseling, employee wages, etc.).  In this way, the Trust may pay to the home the “other charges” and not preclude the beneficiary from maintaining their public benefits eligibility.  
	d) What is the impact of the Trust owning the home in which the beneficiary lives?
	(1) Ownership of the home in which an SSI beneficiary lives rent free will not cause an SSI beneficiary to receive a reduced benefit because there is no presumption of “free rent.”  However, the Trust’s payment of real estate taxes, homeowner’s insurance and maintenance might be seen as paying for shelter.  The issue is whether providing a stable living environment is a good trade off for the one-third reduction in benefits.
	(2) The trust might want to become a section 8 landlord so that the beneficiary can pay reduced rent without a setoff against benefits.

	e) The following payments for or to a person in a federal housing program will not harm eligibility if paid irregularly.   Recurring payments will count as income:
	(1) Reimbursement or payment of uninsured medical bills
	(2)  Payment of the salary of a live-in aide
	(3) Education courses
	(4) Vacations
	(5) An automobile
	(6) Health club membership
	(7) Holiday gifts

	f) Medical and personal care payments
	(1) Payment for doctors who will not take Medicaid.
	(2) “Alternative therapies” such as massage, acupuncture, reflexology treatments 
	(3) Podiatry care 
	(4) A higher quality of medical and dental care than is otherwise provided by the public benefits program 
	(5) Personal hygiene products
	(6) Dry cleaning
	(7) Vitamins
	(8) Over-the-counter medications
	(9) Payment of medical insurance premiums, co-pays and deductibles when a person does not have Medicaid.

	g) Transportation expenses such as 
	(1) Cabs and limos
	(2) Automobile expenses and insurance

	h) Purchase of a vehicle.  Who should own it?
	(1) An adapted vehicle can cost more than $50,000 causing a significant vehicle tax.  This tax can be waived if the owner is disabled or the owner is the parent of a child with a disability who will use the vehicle.  So too might the personal property tax be waived in those situations.
	(2) A parent who regularly drives the beneficiary can be the registered owner.  If this is done, call the purchase a loan with the parent signing a promissory note secured by the vehicle. The loan is then recorded and the Trust has protected itself- against loss of the vehicle to sale or damage. 
	(3) Make a relative with whom the beneficiary lives and who will be driving the vehicle the registered owner.  Treat it as a secured loan with a recorded promissory note.
	(4) If the beneficiary is not a minor, and has the ability to understand the significance of signing the legal documents to buy, sell, register, or insure the vehicle make the beneficiary the registered owner.  If not, make the guardian the owner.  This will not be appropriate if the person is qualifying for a program which puts a limit on the value of a vehicle that can be owned.
	(5) Make the Trust the owner.  This is sometimes not possible because of the difficulty of obtaining insurance.  Even with insurance the Trust might be exposed to liability if there are insufficient assets to cover the loss in an accident.

	i) When should you not pay for medical or transportation costs?  
	(1) When a person on SSI or SSDI is earning income the countable income can be reduced if the applicant pays for the following items out of his or her earnings.  Thus, the Trust should not pay them if such payments will make the individual eligible.
	 Work-related medical or transportation costs paid for from the beneficiary’s own funds.

	 Modification of a vehicle.

	 Reimbursement of vehicle costs.
	 Driver assistance or taxicab fares for someone who cannot use public transportation.
	 Assistance of an aide to bathe and dress the beneficiary before work.
	(2) When a person is receiving an aid and attendance pension do not pay for the medical expenses that can be deducted from the person’s income.

	j) Vacation and travel (including a trip with a paid companion)
	k) Recreation (including club memberships, entertainment tickets, home entertainment, paid companions, 
	l) Prepayment for funeral, burial or cremation expenses.  
	m) Payment of the administrative expenses of the trust:
	(1) The Trustee may retain the services of an accountant, and the accountant may be paid by the Trust.
	(2) The Trustee may retain the services of a law firm having expertise in public-benefits law and Trust law, and the law firm may be paid by the Trust.
	(3) The Trustee is entitled to reasonable compensation for services as Trustee and for reimbursement of any reasonable expenses incurred in carrying out their duties.  In Virginia, “reasonable compensation” is generally considered one percent (1%) of the principal (for the first $1,000,000) and five percent (5%) of all income (interest dividends, rents, etc., excluding capital gains). 

	n) Other public benefits advisors.



	VI. Tax issues
	A. If the Trust is a non-grantor’s trust it is a separate taxable entity and must have a TIN Number. If it is a grantor’s trust it may use the grantor’s social security number until the grantor’s death.  At that point it must get a separate TIN number.. 
	B. The Trustee should file a Form 56 (“Notice Concerning Fiduciary Relationship”) with or before the first tax return is filed.
	C. A non-grantor’s trust must file a fiduciary income tax return if it has gross income over $600. 
	1. What is included in gross income?
	a) Income and capital gains.
	b) In PI settlements:
	(1) Pre- and post- judgment interest, 
	(2) Amounts attributable to punitive damages
	(3) Emotional distress payments in excess of the payment for medical care.

	c) The periodic payments from a structured settlement to the d(4)(A) SNT if the plaintiff/beneficiary
	(1) Is the owner of the annuity or
	(2) Has the right to accelerate the payments.


	2. What is excluded from gross income?
	a) The initial deposit.
	b) The portion of a PI settlement attributable to damages due to personal physical injury or illness.  IRC §104(2)(2).
	c) The periodic payments from a structured settlement to the d(4)(A) Trust  if
	(1) The annuity was purchased by the defendant AND
	(2) The Trustee of the d(4)(A) Trust is the designated owner and recipient of the funds.

	d) The beneficiary’s own SSI payments.


	D. Who pays the tax, the Trust or the beneficiary?
	1. If the SNT is a grantor trust the beneficiary will pay the tax even if the income is accumulated.  Generally Self-Settled Trusts are grantor trusts.  In fact for income tax purposes the grantor of a d(4)A Trust is the disabled person, even if the grantor named in the Trust is the parent, grandparent, legal guardian or court.
	2. Third party SNTs may be either grantor or non-grantor trusts.  If it is a non-grantor trust the Trust will pay any tax.
	3. A Trust is a grantor trust if
	(1) The grantor has a reversionary interest that is worth 5% or more of the value of the interest.  This provision should not be included in a First Party SNT. IRC §673.
	(2) The grantor has the right to control how the funds will be used, during his life, or after death, e.g. by having a lifetime or testamentary limited or special power of appointment, or acting as trustee.  IRC §674.
	(3) Someone has the power in a non-fiduciary capacity to reacquire the Trust corpus by substituting property of equal value.  IRC §675.
	(4) The grantor has the power to revoke the trust. IRC §676.
	(5) The income can be used for the benefit of the grantor or the grantor’s spouse without requiring the consent of an adverse party, IRC §677.  A residuary beneficiary who is also a Trustee is an adverse party. 


	E. Tax reporting
	1. Grantor Trusts (Treas. Reg. §1.671-4(b))
	a) First approach
	(1) Furnish the name, address and TIN of the Trust to all account holders and income payers.
	(2) Issue a form 1099 to the grantor showing the income received by the Trust.
	(3) File a form 1041 without income or deductions, but with an attached statement showing the owner/grantor’s name, address, Social Security Number and the amounts of income and deductions.

	b) Second approach:
	(1) Furnish the name and Social Security number of the grantor to all account holders and income payers, along with the address of the Trust 
	(2) Obtain a signed Form W-9 from the grantor/beneficiary.


	2. Non-grantor SNTs must file a form 1041 
	a) The Trust pays tax on all its net earnings including undistributed income -- its distributable net income (DNI).
	b) The Beneficiary receives a K-1 for all distributed income.

	3. Tax considerations concerning a non-grantor SNT.
	a) A non-grantor Trust is subject to the highest marginal tax rate (39.6%).  It begins  after the Trust income exceeds $8,100. The same rate applies to an individual’s income only when the individual’s income exceeds $271,050.
	b) Amounts distributed to or on behalf of the beneficiary will be a Distributable Net Income (DNI) deduction on the Trust’s tax return and taxed to the beneficiary.
	c) Long-term capital gains are taxed at a maximum 15% whether taxed to the beneficiary or to the Trust. 
	d) The SNT is entitled to the same exemption as is available to the beneficiary if it is a “Qualified Disability Trust”. Otherwise the exemption is only $100. A “Qualified Disability Trust” is one where:
	(1) The Trust was established for a beneficiary with a disability under age 65.
	(2) The beneficiary is the sole beneficiary during the beneficiary’s lifetime.
	(3) The Trust is not a grantor Trust.

	e) The standard deduction is not available to the Trust, but it can deduct most of its administrative expenses.  In contrast, the grantor may only deduct those expenses that exceed 2% of the grantor’s adjusted gross income.


	F. Gift taxes
	1. Funding of a d(4)(A) SNT Trust is a completed gift IF  (Treas. Reg. §25.2511-2(c)):
	a) The Trust is irrevocable and
	b) The beneficiary does not have a testamentary special power of appointment over the remainder interest upon death.


	G. Beware of different uses of terms by IRA and government benefits programs.
	1. Recognize that INCOME for tax purposes is defined differently than INCOME for Social Security purposes.  
	a) For example SSI income means food, shelter or cash were paid from the Trust and received by the beneficiary.  It does not include the paper income reportable to IRS.

	2. This may cause benefits problems.
	a) A letter of inquiry may be generated or a face-to-face meeting required.
	b) The Trustee should take a proactive approach:
	(1) Provide Social Security with copies of the annual Trust tax return and the beneficiary’s personal income tax return.
	(2) Send a letter explaining that although the beneficiary may have received “Income” (on paper) for income tax purposes, she has not received “Income” (cash, food or shelter) for SSI purposes.
	(3) Be prepared to respond to any inquiry by showing that the amounts reported as income were distributions made for extra and supplemental purposes. 




	I. Termination
	A. Try to close the Trust and distribute the assets before the end of the tax year.
	B. Tasks
	1. Pay the Trust’s final administrative expenses.
	2. File final tax returns.
	3. Check to see if the Medicaid Agency must be reimbursed.
	a) Check the language of the Trust and the law.
	(1) A Self-Settled SNT should have a pay-back provision.
	(2) A Third Party SNT usually will not have a pay-back provision.
	(3) A third party SNT created by someone trying to qualify for Medicaid naming a person with a disability as the beneficiary will have to repay the Medicaid Agency for benefits provided the donor’s at the death of the beneficiary.


	4. Prepare the final accounting.
	5. Distribute the assets to the remainder beneficiaries.
	6. If the estate is insolvent the Trustee should still be able to pay reasonable administrative costs, including the Trustee’s fee, and federal and state taxes. 
	7. File a Form 56 notifying IRS that you are no longer a fiduciary.



