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 Planning with special needs trusts (SNTs) is an important area of practice 
for many elder law attorneys.  When working with people with disabilities, it is 
important to be familiar with the various types of special needs trusts which type 
would benefit a particular client.   
 
 Pooled trusts may be “self-settled” (or first-party or payback) trusts or 
third-party special needs trusts.  The assets deposited by many people with 
disabilities, or their family members to the trust are “pooled” by the trustee for 
investment purposes.  Each beneficiary retains an individual account for 
distribution purposes. 
 
 This outline will discuss the legal authority for pooled trusts, age 
restrictions on use of pooled trusts, how the trusts generally work, and planning 
considerations in choosing between pooled trusts and individual special needs 
trusts. The focus is on the requirements to become or remain eligible for 
Medicaid and Supplemental Security Income (SSI) benefits. 
 
I. Statutory Treatment of Pooled Special Needs Trusts. 
 
 There are two important aspects to the treatment of pooled trusts by public 
benefit  programs, particularly Medicaid and Supplemental Security Income 
(SSI).  First, the funds held by the pooled trust are not considered the resources 
of the beneficiary.  Second, the funds transferred by a Medicaid or SSI applicant 
under age 65 to a pooled SNT do not trigger a penalty period under Medicaid’s 
transfer of asset provisions.  The transfer provisions apply only to self-settled 
trusts. 
 
 A. Trusts that are not Countable Resources.  The principal, and 
income earned on principal, held in a trust is not a countable resource for 
Medicaid and SSI if:   
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1. The trust assets did not belong to the individual or the individual’s 
spouse prior to funding the trust, 

2. The trust is irrevocable, 
3. The trust cannot be used for support or maintenance of the 

beneficiary,  
4. The beneficiary cannot direct the use of trust income or principal. 

 
 Cash distributions from the trust to the beneficiary are income for Medicaid 
and SSI purposes.  Distributions for payment of food and shelter for the 
beneficiary are not income for Medicaid purposes, but are in-kind support and 
maintenance for SSI purposes and result in a reduction of the beneficiary’s SSI 
payment.  
 
 Third-party trusts, whether individual or pooled trusts, that meet the above 
criteria are not countable resources for Medicaid or SSI benefits. 
 
 B. Transfers to a Pooled Trust.   
 
  1. The Omnibus Budget Reconciliation Act of 1993 made major 
changes in Medicaid law, creating penalties for the transfer of assets by an 
applicant without receiving fair market value in return.  The transfer penalties 
apply to transfers of the assets of an individual (or the spouse of an individual) to 
a non-countable trust. 
     
  2. The transfer and penalty provisions to do not apply to a 
transfer to certain first-party trusts funded with the assets of an individual under 
age 65.  42 USC 1396p (d)(4)(A) permits the transfer of an individual’s assets to 
a trust that is created for the individual by a parent, grandparent or legal guardian 
of the individual, or by a Court.  These trusts, often called (d)(4)(A) trusts, are 
individual trusts.  The trustees are frequently family members of the individual 
with disabilities, but an institutional trustee can be used. 
  
    3. The key statutory provision authorizing pooled special needs 
trusts is found at 42 USC 1396p(d)(4)(C).  It exempts from the transfer of assets 
rules: 

A trust containing the assets of an individual who is disabled (as 
defined in section 1382c(a)(3) of this title) that meets the following 
conditions: 

 
(i) The trust is established and managed by a non-profit 
association. 

 
(ii) A separate account is maintained for each beneficiary of 
the trust, but, for purposes of investment and management 
of funds, the trust pools these accounts. 
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(iii) Accounts in the trust are established solely for the benefit 
of individuals who are disabled (as defined in section 
1382c(a)(3) of this title) by the parent, grandparent, or legal 
guardian of such individuals, by such individuals, or by a 
court. 

 
(iv) To the extent that amounts remaining in the beneficiary’s 
account upon the death of the beneficiary are not retained by 
the trust, the trust pays to the State from such remaining 
amounts in the account an amount equal to the total amount 
of medical assistance paid on behalf of the beneficiary under 
the State plan under this subchapter.  

 
D. The definition of pooled special needs trusts is found in the Virginia 
Medicaid Manual at M1120.202.  The exemption from transfer of assets to 
a pooled trust by individuals under the age of 65 is found at M1450.400.D.  
 
E. SSI exempts as resources pooled special needs trusts meeting the 
Medicaid exception.  The trusts are evaluated under section SI 01120.200 
of the Social Security Program Operations Manual (POMS) which 
basically ensures that the trust is irrevocable and the beneficiary lacks 
direct access to the funds.  SSI procedures for evaluating pooled special 
needs trusts are found at SI 01120.203.   
 

II. Transfer of Assets to Pooled Trusts for People over age 65 
 
 States have varied their treatment of a transfer of an individual’s assets to 
a first party pooled trust.  Some states consider the transfers protected under 
§1936pd(4)(C) for people of all ages, while other states imposed penalties on 
such transfers if the individual is over the age of 65.  
 
 A. CMS Bulletin.  On May 12, 2008, the Centers for Medicare and 
Medicaid Services (CMS) issued a State Agency Regional Bulletin to Region I 
(Boston) Medicaid agencies.  A copy of the memo is attached as Appendix __.   
The bulletin states that transfer of an individual’s assets to a pooled trust for 
benefit of that individual is a transfer of assets not for value if the individual is 
over the age of 65.  Regardless of age, once placed in the pooled trust, the 
assets are not countable resources. 
 
 Although not stated in the Bulletin, the basis for the difference in treatment 
based on age appears to rest in the definition of disability included in the Social 
Security statute.  §1936p(d)(4)(C) applies to individuals who are disabled as 
defined in 42 USC 1382c(a)(3).  §1382c(a)(3) contains the test for disability used 
for people under age 65.  This section does not overtly state that one must be 
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under 65 to be disabled.  People over age 65 are not required to prove their 
inability to work.  Blind people have a different standard for disability found in 42 
USC 1382c(a)(2).  It appears that transfer to a (d)(4)(C) trust for someone who is 
blind as determined by SSA would be cause a penalty. 
 
 B. Virginia Medicaid Manual.  Virginia follows the treatment of pooled 
trusts outlined in the CMS bulletin.  Transmittal #93, dated January 2010, 
updated Section M1120.202.B.2 to direct that transfer of assets to a first party 
pooled trust by an institutionalized individual age 65 or older must be evaluated 
as an uncompensated transfer.   
 
 The transfer provisions at M1450.400.D. lists the transfers to trusts that 
are not uncompensated transfers.  The protected trusts include 
 

a trust established solely for the benefit of an individual under 65 
who is disabled as defined by SSI or Medicaid, when the trust meets 
the conditions in M1120.202 (i.e. (d)(4)(A) and (d)(4)(C) trusts).   

 
 Because there is no provision explicitly exempting transfers by an 
individual age 65 or over to a (d)(4)(C) trust, such transfers will result in a penalty 
period for Medicaid. 

 
 Further, no assets can be added to a (d)(4)(C) trust after the individual 
turns 65 (earnings and interests on the trust are not considered additions to the 
trust even if retained.)  M.1450.550 D states:  “A trust established for a disabled 
individual under age 65 years is exempt from the transfer of assets provisions.  
However, any funds placed in the trust after the individual turns 65 must be 
evaluated as an asset transfer.”   
 
 C. Social Security Program Operations Manual System (POMS).  
Social Security has look back and transfer of asset rules for Supplemental 
Security Income (SSI) that are different from the Medicaid lookback and transfer 
rules under the Deficit Reduction Act (DRA).  A period of ineligibility is assessed 
if assets are transferred for less than fair market value within 36 months of 
applying for SSI, or anytime after application.   
 
 Like Medicaid, there is an exception to the penalty for transferring assets 
not for value if the transfer is made to a (d)(4)(A) or (d)(4)(C) trust, if the 
individual is under the age of 65.   
 
III. Early Termination of (d)(4)(C) Trusts 
 
 Some first party trusts contain early termination provisions that allow the 
trusts to terminate prior to the death of the beneficiary.  The usual reasons for 
termination are the beneficiary no longer being disabled, the beneficiary no 
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longer being eligible for SSI or other benefits, or the trust being deemed 
"uneconomic" to administer. 
 
 The POMS, at SI 01120.199 sets new requirements for early termination 
clauses in first party trusts (both d(4)(A) and (d)(4)(C) trusts).  If the trust 
terminates prior to the death of the beneficiary, the state Medicaid agency must 
be repaid prior to any distributions the remaining trust funds must be distributed 
to the beneficiary.  Only taxes and cost of administration related to terminating 
the trust may be paid prior to reimbursing the state.   
 
 When termination occurs at the beneficiary’s death, a pooled trust is 
permitted to maintain the beneficiary’s remaining trust assets, rather than 
reimbursing the state Medicaid agency.  This is not permitted if the trust 
terminated early.  
 
 Provisions allowing distribution from one pooled trust to another during the 
lifetime of the beneficiary are not affected by these provisions. 
  
 Older trusts with non-conforming early termination provisions must be 
amended to come into compliance with these provisions.  The trusts must be 
amended within 90 days of notice to the beneficiary or the representative payee 
that the trust does not comply with the provisions. 
 
 
III. How Pooled Trusts Work  
  
 A. Trust Agreement 
 

1. Each pooled trust is governed by a Master Agreement.  The 
non-profit organization will have a separate agreement for the Self-
Settled Trust and the Third-Party Trust.  The Master Agreement is 
the actual trust agreement made between the non-profit 
organization and the entity which will act as trustee.  The trustee is 
usually a major bank or trust company.  For example, Trust 
Company of Virginia is the Trustee for the Commonwealth 
Community Trust and SunTrust is the trustee for the Arc of 
Northern Virginia Support Trust.   

 
2. The Joinder Agreement is the document by which the 
individual beneficiary (or family member for a third-party trust) 
becomes party to the Master Agreement as a Grantor.   
 
3. The non-profit organization will collect information about the 
person with disabilities, his or her care needs, etc.   
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 B. Fees 
 

1.  Administrative Fees.  Typically there is a fee for joining a 
pooled trust.  The fee may vary depending on the amount of the 
contribution to the trust.  There may be an annual consultation fee 
or administrative fee for a funded trust.  An unfunded trust (created 
to receive a distribution from a Will or living Trust) may have an 
annual maintenance fee.  There may be an additional fee charged 
when the trust is terminated at the beneficiary’s death or if the 
beneficiary’s funds are moved to another trust. 

 
2. Investment Fees.  There is a separate investment fee 
charged annually by the trustee according to its fee schedule for 
the trust.     

 
 C. Process 
 

1. Evaluation of whether a pooled trust or individual trust 
should be used is discussed under Planning Considerations, below. 
 
2. Once the decision is made to use a pooled trust, one must 
determine which trust to join.   
 
 a. Often the client or attorney makes initial contact with 
one or more non-profit organizations operating pooled trusts that 
serve the geographic area where the client or beneficiary lives.  
Much of the information about the trusts and trust services are 
available on the web (see, for example, 
www.commonwealthcommunitytrust.org or www.thearcofnova.org.)   
Communication is generally between the client and the non-profit 
organization, not the corporate trustee. 
 
 b. The Academy of Special Needs Planners website lists 
the following special needs trusts as operating in Virginia:  Securet 
Trust, Charities Pooled Trust, Commonwealth Community Trust, 
Norfolk Community Trust, The Arc of Northern Virginia, Arc of 
Virginia Future Planning and Secured Futures Pooled Trust. 
 
3. Once the pooled trust is chosen, the client will sign the 
joinder agreement with the pooled trust provider.  If a third-party 
trust is being established, the grantor signs the joinder agreement.  
For a first-party trust, the beneficiary or his/her parent, grandparent 
or legal guardian may sign the joinder agreement.    
 

http://www.commonwealthcommunitytrust.org/
http://www.thearcofnova.org/
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4. The client should be sure to have a clear idea of such issues 
as who will interact with the trust and how, what assets may be held 
by the trust and which disbursements made, the process and timing 
for making disbursements, and the treatment of the grantors funds 
upon death of the beneficiary. 
 

D. Disbursements 
 

1. The non-profit organization will have a process for the 
beneficiary or family members to request disbursements from the 
trust.  
 
2. Communication regarding disbursement may be done via 
email, phone, fax or in-person, depending on the non-profit 
organization. 
 
3. Reimbursements to family members for goods or services 
provided to the beneficiary will require receipts and other 
appropriate documentation. 
 
4. Cash cannot be given to a beneficiary who receives public 
benefits.  Cash is countable income for Medicaid and SSI. 
 
5. Payment will be made directly to the provider of goods or 
services.  Often payment may be made by check, and it may take a 
couple of weeks for payments to be processed. 
 

E. Termination 
 

1. Termination of a joinder agreement with a pooled trust can 
happen in any of several ways.  For a third-party trust that is not yet 
funded, failure to pay annual maintenance fees can cause 
termination.  The grantor may choose to move the trust to another 
pooled trust provider.  The trust provider could cease offering 
pooled trusts.  The most common reason for termination of the trust 
is death of the beneficiary. 
 
2. A first-party pooled trust cannot pay for burial/cremation 
expenses at the time of death.  Arrangements to pre-pay these 
expenses should be made through the pooled trust, or prior to 
funding the trust. 
 
3. The pooled trust must do one of two things with any funds 
remaining in the trust upon the beneficiary’s death:  repay Medicaid 
for the cost of medical assistance provided to the beneficiary during 
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his lifetime or retain the funds in the trust.  Excess funds, i.e. assets 
in excess of the amount due to the Medicaid agency, can be 
distributed to a beneficiary designation by the Grantor. 
 

F. Residual Funds 
 
 Pooled trusts have the option of retaining funds remaining in the 
account of a (d)(4)(C) trust beneficiary whose trust assets were not 
depleted prior to death.  The Master Agreement and/or Joinder Agreement 
will specify whether residual funds may be retained and for what purpose.  
Generally, residual funds can be used for other pooled trust beneficiaries, 
to join a beneficiary to a pooled trust, or for the mission of the non-profit 
organization. 

 
 
IV. PLANNING CONSIDERATIONS 
  

A. Pooled trusts have many similarities to individual trusts, so when 
might an elder law attorney recommend a pooled trust to a client? 
 
 1. There is no appropriate family member or friend to act as 
trustee and a non-profit organization is preferred to an institutional trustee. 
 
 2. The assets to be held by the trust are limited and would be 
uneconomic in an individual trust. 
 
 3. An individual under age 65 has no parent or grandparent to 
create a trust for him or her, does not need a legal guardian, and a court is 
not involved in creation of a trust.   
 
 4. The pooled trust retains residual funds in a first-party trust 
account and the family prefers retention of the funds to reimbursement of 
the state Medicaid agency. 

 
B. When is a pooled trust not a good fit? 
 
 1. The client has assets – such as a house – that the pooled 
trust will or cannot accept or manage.  In this case an individual trust may 
be needed.   
 
 2. Individual’s with family members capable of acting as trustee 
may prefer an individual trust.  The process for distribution of trust funds 
can be less cumbersome.  The trust can be written to permit specific 
expenditures and to permit expenditures that diminish, but not eliminate 
benefits. 
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C. In choosing among pooled trusts, assess how well a given trust can 
meet the beneficiary and family’s needs.  Some of the questions to 
consider are: 

 
1. Will the trust hold (or sell) real property?   
2. Will it hold or purchase a vehicle for the beneficiary? 
3. Will it manage retirement assets?   
4. Can the trust pay for housing costs (whether or not the 
beneficiary receives SSI?)   
5. Will the trust pre-pay funeral expenses?   
6. Is the client comfortable with the process of requesting 
distributions?   
7. Does the pooled trust attempt to budget funds over the life 
expectancy of the beneficiary?   
8. What happens if the beneficiary outlives the trust funds?   
9. Is the trust familiar with the types of expenditures needed by 
people with the beneficiary’s disability?    

 
 
V. APPENDICES 
 
 A. Excerpts from Federal law:   
  42 USC 1382(c) (definition of disability) 
  42 USC 1396p(d) (Exceptions to transfer of assets rule) 
 B. Excerpts from Virginia Medicaid Manual:   
  M1120.202 (Trusts) 
  M1450.400 (Transfers to Certain Trusts)   
  M. 1450.560 (Pooled Trusts). 
 C. Excerpts from Social Security POMS:   
  SI 1120.203 (Trusts that are not countable)  
  SI 1150.121 (Exceptions to Transfer Provisions) 
  SI1120.199 (Early Termination) 
 D. CMS Bulletin  
 E. Sample Documents 
  Master Agreement, Joinder Agreement, Special Needs Trust 
  Checklist 


