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 In any proceeding requesting the appointment of a guardian and/or conservator, the final 

Order entered by the Court must meet certain basic statutory requirements, and should also address 

any particular circumstances that may affect the scope of the fiduciary’s duties and responsibilities.  

Since the statutory framework supports the imposition of the least restrictive alternative, there can 

be considerable variation in the powers granted to the guardian, the management and decision-

making powers retained by the respondent, and the rights preserved or relinquished by the 

respondent.   A proposed Order should be prepared by Petitioner’s counsel in advance of the 

hearing on the petition, shared with the Guardian ad Litem and with any other parties to the action 

in advance of the hearing, and, when possible, be submitted to the Court as an agreed Order.             

 Under §64.2-2009, the Court order of appointment shall: 

 (i) State the nature and extent of the person’s incapacity;  

 (ii) Define the powers and duties of the guardian or conservator so as to permit the 

incapacitated person to care for himself and manage property to the extent he is capable;  

 (iii) specify whether the appointment of a guardian or conservator is limited to a 

specified length of time, as the court in its discretion may determine; 

 (iv) specify the legal disabilities, if any, of the person in connection with the finding of 

incapacity, including but not limited to mental competency for purposes of Article II, Section 1 of 

the Constitution of Virginia or Title 24.2;  

 (v)  Include any limitations deemed appropriate following consideration of the factors 

specified in §64.2-2007; and  

 (vi) Set the bond of the guardian and the bond and surety, if any, of the conservator. 

 

(i) State the nature and extent of the person’s incapacity. 

 A summary description of the nature and extent of the respondent’s incapacity, sufficient to 

support a finding of incapacity, should be included in the final Order.   Appropriate language for  
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this description can be found in the evaluation report filed under §64.2-2005, which is required to 

contain “a description of the nature, type, and extent of the respondent’s incapacity, including the 

respondent’s specific functional impairments,” as well as a diagnosis or assessment of the 

respondent’s mental and physical condition and prognosis for improvement.   If the evaluation 

report establishes a medical or psychiatric condition, but does not connect the condition to the 

functional impairments set out in the definition of “Incapacitated person” at 64.2-2000,1 then 

additional language may be found in the report of the Guardian ad Litem which establishes this 

connection.   In the alternative, the Order can describe the incapacity using the language of the 

statutory definition.  

 

(ii) Define the powers and duties of the guardian or conservator so as to permit the 
incapacitated person to care for himself and manage property to the extent he is 
capable.  

 
 The Virginia guardianship statutes specifically allow for the appointment of a limited 

guardian, §64.2-2009, and specifically require a guardian to “encourage the incapacitated person to 

participate in decisions, to act on his own behalf, and to develop or regain the capacity to manage 

personal affairs.”  §64.2-2019(E).      To the extent that the respondent is capable of making some 

decisions about his personal affairs, the power to make those decisions should remain with the 

respondent and this should be spelled out in the Order of Appointment. 

 The general powers and duties of the guardian are set out in the definitions section of the 

guardianship statutes (§64.2-2000) and in Section 64.2-2019.   If the petitioner anticipates that the 

guardian will need one or more of the specific powers requiring specific court permission – i.e., 

revoking or altering a durable power of attorney, modifying the designation of an agent under an 

advance medical directive, changing the respondent’s residence to another state, or initiating a  

change in the respondent’s marital status – that court permission should be contained in the final  

                                                 
1 §64.2-2000 states:  ““Incapacitated person” means an adult who has been found by a court to be 
incapable of receiving and evaluating information effectively or responding to people, events, or 
environments to such an extent that the individual lacks the capacity to (i) meet the essential 
requirements for his health, care, safety, or therapeutic needs without the assistance of a guardian or 
(ii) manage property or financial affairs or provide for his support or for the support of his legal 
dependents without the assistance or protection of a conservator.  A finding that the individual 
shows poor judgment alone shall not be considered sufficient evidence that the individual is an 
incapacitated person within the meaning of this definition.”   
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Order appointing the guardian.   In drafting the final Order, any other powers or authority that will 

be necessary to the effectiveness of the guardianship should be specifically articulated:  the authority 

of the guardian, beyond the general language of §64.2-2019, is restricted to “only those powers 

enumerated in the court order.”   §64.2-2011(C).   The Guardian could, for instance, be specifically 

authorized or requested or ordered to keep other family members reasonably informed as to the care 

and treatment planning of the respondent.  

 If the guardian is to be given the authority to do a voluntary civil commitment of the 

respondent under §37.2-805.1, that authority must be expressly granted in the Order of 

Appointment, and must be based on a finding “by clear and convincing evidence that (i) the person 

has severe and persistent mental illness that significantly impairs the person’s capacity to exercise 

judgment or self-control, as confirmed by the evaluation of a licensed psychiatrist; (ii) such condition 

is unlikely to improve in the foreseeable future; and (iii) the guardian has formulated a plan for 

providing ongoing treatment of the persons illness in the least restrictive setting suitable for the 

person’s condition.”  §64.2-2009(C).   

 The powers of the conservator are spelled out in more detail in the statutes, and include all 

of the powers set forth in §64.2-105 (formerly §64.1-57) as well as additional itemized powers and 

duties set forth in §64.2-2021 and §64.2-2022.   The conservator, like the guardian, is required to 

“encourage the incapacitated person to participate in decisions, to act on his own behalf, and to 

develop or regain the capacity to manage the estate and his financial affairs.”  §64.2-2021(C).  The 

statutory powers should be referenced in the Order of Appointment, but need not be repeated.   If 

any of these statutory powers are to be limited, that must be set out specifically in the Order.  §64.2-

2011(C).   If the respondent’s assets include real estate, a specific designation should be made in the 

Order with respect to the Conservator’s power to sell the real estate, either with or without further 

court authorization.   If the Conservator is given the power to sell real estate, the Conservator is 

responsible for recording the Order of Appointment in the jurisdiction where that real estate lies.  

64.2-2011(B).   

 The conservator does not have the authority to make gifts from the respondent’s estate in 

excess of $100 to each donee or $500 in a calendar year, or to make a disclaimer of inheritance on 

behalf of the respondent, unless that authority is specifically granted in the Order of Appointment.  

§64.2-2023.  If the Order does not specifically authorize the conservator to take these actions, the 

conservator must institute a separate proceeding to obtain that authority.  The separate proceeding 
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requires the appointment of a Guardian ad Litem for the respondent, notice to heirs or beneficiaries 

“who would be substantially affected by the proposed gift or disclaimer.”  §64.2-2023. 

 If there are additional powers that are necessary to the effectiveness of the conservatorship, 

those must also be specifically set out in the Order.   The Conservator could, for instance, be 

specifically authorized or requested or ordered to investigate any previous financial dealings affecting 

the respondent that may have been carried out by other family members or third parties, and to take 

action or request permission of the court to take action based on such investigation.   

 

(iii) Specify whether the appointment of a guardian or conservator is limited to a 
specified length of time, as the court in its discretion may determine. 

 
 The petitioner must give consideration to whether the incapacity of the respondent is likely 

to be permanent, or whether there is a sufficient likelihood of change in the level of incapacity that 

the court should revisit the imposition of a guardian and/or conservator at some time in the future.   

If the incapacity is the result of a traumatic event, for instance, the physician’s evaluation may 

indicate that the respondent’s condition is likely to improve over the course of the next year.  In this 

situation, it would be appropriate to include in the Order of Appointment language indicating that 

the matter should be reviewed by the court in a year’s time.  If the incapacity is based on a 

psychiatric disability, the physician’s evaluation may indicate that the prognosis for improvement is 

good if the respondent receives appropriate treatment.   This would also warrant a review of the 

guardianship or conservatorship after a period of time sufficient to determine whether there has 

been improvement.  The guidance on whether the matter should be set for review at a later date 

must come from the evaluation report, which is required to contain a prognosis for improvement.  

 If the incapacity of the respondent is permanent, or the result of a progressive debilitating 

disease, then the order should so state and the fiduciary appointment will not be for a limited period 

of time. 

 If the Order indicates that the matter should be reviewed in the future, the Petitioner should    

determine whether the court is placing the matter on the docket at the time the Order is entered, or 

whether the responsibility for scheduling a re-hearing is on the petitioner and/or the fiduciary.  

 

(iv) Specify the legal disabilities, if any, of the person in connection with the finding of 
incapacity, including but not limited to mental competency for purposes of Article II, 
Section 1 of the Constitution of Virginia or Title 24.2. 
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 The Order of Appointment must specify any legal rights which the respondent is losing as a 

result of the finding of incapacity.   Unless the Order specifically provides otherwise, the respondent 

will be deemed incompetent for purposes of voting rights, and will not be qualified to vote until 

competency has been restored.   §24.2-410; §64.2-2014; Article II, Section 1 of the Constitution of 

Virginia.  The question of whether the respondent should retain his right to vote is a question that 

should receive careful consideration.  The right to vote is a fundamental right, protected by both 

federal and state constitutions, and should not be forfeited unless the respondent is not capable of 

performing that specific task.   In Fairfax County, the Circuit Court has recently requested that the 

Guardian ad Litem make a specific recommendation on retaining the right to vote,   and the Order 

should be clear as to whether that right is retained or forfeited.   

 If a person is found to be incapacitated under these guardianship statutes, it is unlawful for 

that person to purchase, possess, or transport any firearm.  §18.2-308.1.2.  A person must wait five 

years after the restoration of capacity before he will be permitted to apply for a concealed weapon 

permit.  §18.2-308(E) (3).  Although the right to carry a firearm is automatically revoked, it should be 

stated clearly in the Order. 

 If a person is found to be incapacitated under these guardianship statutes, his license to 

operate a motor vehicle will be suspended.  §46.2-400.  Although the right to operate a motor 

vehicle is automatically suspended, it should be stated clearly in the Order.  

 Notice of the finding of incapacity will be provided to the governing agencies by the clerk 

upon qualification of the guardian.  §64.2-2014.  

 

(v)  Include any limitations deemed appropriate following consideration of the factors 
specified in §64.2-2007. 

 
 The factors to be considered by the court in determining the need for a guardian and/or 

conservator, and the extent of the powers and duties of the guardian and/or conservator, are set 

forth in §64.2-2007, and should be specifically addressed in the Order of Appointment.  The court is 

required to make specific findings of fact and conclusions of law in support of each provision of the 

Order, and the determination that the respondent is incapacitated and in need of a guardian and/or 

conservator must be made on the basis of clear and convincing evidence.   §64.2-2007(D).   
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 The Guardian ad Litem’s report should address the statutory factors, and the Order of 

Appointment can draw on that report for appropriate language in each particular case.  The Order 

should indicate whether there any limitations on the authority of the guardian or conservator, in 

light of the ability of the respondent to make some decisions on his own behalf.    

 If the respondent has executed a durable power of attorney and/or an advance medical 

directive, the Order should state clearly the reasons why the appointment of a guardian and/or 

conservator is nevertheless necessary, see §64.2-2009(D), and whether the existing durable power of 

attorney and/or advance medical directive are modified by the appointment of a guardian and/or 

conservator.   

 

(vi) Set the bond of the guardian and the bond and surety, if any, of the conservator. 

 The Order must set forth the bond of the guardian, although no surety can be required on 

the bond of the guardian. §64.2-2011.    It is customary to set the bond of the guardian at $1,000.00.  

 The Order must also set forth the bond of the conservator, and the surety, if any, required 

on that bond.   §64.2-2011.  The Guardian ad Litem’s report must contain a recommendation as to 

the amount of the conservator’s bond, if any.  §64.2-2003.   The amount of the bond is generally 

based on the value of the respondent’s estate, using the total value of the respondent’s assets plus 

one year of anticipated income.   Some courts use a factor of one and one-third times the value of 

the estate as the amount of the surety required on the conservator’s bond.    

 

Additional information required in the Order of Appointment 

 The Order of Appointment must also make a finding as to the payment of the fees and costs 

of the Guardian ad Litem – both approving the amount of the fees charged by the Guardian ad Litem 

and indicating whether these costs are to be paid from the Respondent’s estate or paid by the 

Commonwealth (which requires a finding in the Order that the respondent is indigent).  The Order 

should also make a finding as to whether the payment of any other fees and costs of the proceeding 

will be from the respondent’s estate or from the Commonwealth. 

 The Order of Appointment should also indicate that the Guardian ad Litem is dismissed, so 

that it is clear that the Guardian ad Litem has not assumed any ongoing responsibilities.  

 


