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I.  INTRODUCTION 

 
For many senior citizens, the only “insurance” plan for long-term institutional care is Medicaid.  

Medicare only pays for approximately 2% of skilled nursing care in the United States.  Private 

insurance pays for even less.  The result is that most people pay out of their own pockets for 

long-term care until they become eligible for Medicaid.  While Medicare is an entitlement 

program, Medicaid is a form of welfare-or at least that is how it began.  So to be eligible, you 

must become “impoverished” under the program’s guidelines. 

 

In Virginia, the average cost of a nursing home varies widely.  In rural Virginia, the cost of 

typical nursing home care with ancillary expenses can be as little as $5,000 per month, to 

approximately $6,500 per month in eastern Virginia to more than $10,000 per month in northern 

Virginia.  Due to the high cost of nursing home care, Medicaid planning may be considered for 

the elderly clients that may not have the resources to afford long-term care insurance, but are not 

wealthy enough to privately pay for long-term nursing home care. 

 

II. MEDICAID ELIGIBILITY 

 

A. Virginia Medicaid Manual.  All of the practical rules for Medicaid eligibility 

determination, income and asset restrictions, transfer penalties and other similar 

information that the practitioner should have are found in the Virginia Medicaid 

Manual.  The Virginia Medicaid Manual is the resource used by the local 

Department of Social Services to determine eligibility.  The Medicaid Manual 

consists of several thousand pages of text, tables and charts.  No one section of 

the Medicaid Manual should be relied upon; some of the sections must be cross-

referenced for a complete understanding of the rules that may apply to a 

hypothetical situation.  For example, treatment of the residence as an exempt 

resource for the first six months of continuous institutionalization is addressed in 

the Medicaid Manual at § M1130.100.  The Medicaid Manual also addresses 

exempt transfers of the residence in § 1450.400, but these two sections do not 

refer to each other.  Section 1400 of the Medicaid Manual is the long-term care 
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section, but many of the rules for non-long-term care apply to long-term care. 

Moreover, the Department of Social Services eligibility workers are not permitted 

to answer hypothetical questions regarding specific situations, nor are the 

eligibility workers  permitted to interpret any section of the Medicaid manual.  To 

learn whether eligibility is possible in light of potential exempt resources or 

exempt transfers, a Medicaid application must be filed.  This system of 

uncertainty places a high premium on familiarity with the Medicaid Manual.  

 

B. Staying Current on Medicaid Law.  The Medicaid Manual is typically revised at 

least once per year.  Some of the changes are dramatic, such as those that result 

from significant changes in federal law.  The Medicaid Manual changes are 

released in the form of a transmittals and updates that are posted on the 

Department of Medicaid Assistance website.  For example, when the federal 

government changed the Medicaid laws in early 2006, the Virginia Department of 

Medical Assistance Services (“DMAS”) issued Transmittal #84, containing all of 

the changes to implement the new law, as well as numeral other changes not 

necessarily related to the new federal law.  Transmittal #84 is 215 pages long, was 

dated June 23, 2006, posted electronically June 27, 2006, and has an effective 

date of July 1, 2006.  The most recent transmittal is Transmittal #96, dated 

October 1, 2011, with 197 pages.  The most recent update is Update #05, dated 

July 1, 2011, and is 11 pages.  I recommend becoming familiar with the Medicaid 

Manual and transmittals by visiting the DMAS website at 

http://www.dss.virginia.gov/benefit/medical_assistance/manual.cgi.  

 

C. Tests for Medicaid Eligibility.  There are six principal tests for Virginia Medicaid 

eligibility for long-term care assistance: 

 

1.  Virginia residency and citizenship must exist at the time of application 

without any specific time requirement.  

 

2.  The applicant must be a member of a covered group (aged, blind or 

disabled (“ABD”) or medically needy. 

 

3. The applicant must meet functional and medical criteria, also known as the 

activities of daily living (“ADLs”). 

  

a. Bathing 

 

b. Dressing 

     

c. Toileting 

 

d. Transferring 
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e. Bowel function 

 

f. Bladder function 

 

g. Eating/Feeding 

 

h. Behavior pattern and orientation 

 

i. Mobility 

 

j. Medication administration 

 

k. Joint motion 

 

12 Va. Admin. Code § 30-60-303. 

 

i.  To be eligible for Medicaid nursing home care, an individual must 

require assistance with at least two of the ADLs.  For individuals 

residing outside a nursing home, a representative from the 

Department of Social Services actually visits the individual to 

determine whether this requirement is met.  For individuals 

residing in a nursing home, no pre-screening is required.  Medicaid 

Manual § M1420.400. 

 

j. Individuals over age 65 are presumed to be disabled upon being 

institutionalized in a nursing home.  However, individuals under 

age 65 are not considered presumptively disabled when 

continuously institutionalized in a nursing home.  Such individuals, 

if not otherwise deemed disabled, typically by the Social Security 

Administration, by receiving either Social Security Disability 

Income (“SSDI”) or Supplemental Security Income (“SSI”), must 

receive a disability determination by the Department of Social 

Services before they can be eligible for Medicaid long-term care 

benefits.  See Medicaid Manual § M1460.230 and § M0310.112.. 

 

4.  The applicant must meet the income eligibility standards. 

 

a. Medicaid regulations require that the applicant have income less 

than three times the maximum SSI benefit to be categorically 

eligible.  This number changes annually, and is currently set at 

$2,092.20 per month.  Some states require individuals over the 

income threshold to establish a trust that is commonly referred to 
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as a Miller Trust.  Such a trust requires an additional layer of 

complication for applicants with more than $2,092.20.  In Virginia, 

individuals with more than three times the maximum SSI benefit 

can be eligible as long as the medical expenses exceed the income 

on a monthly basis as Medically Needy recipients.  This window in 

our Medicaid regulations provide an income cap that is effectively 

equal to the monthly cost of care, such that almost any applicant 

with an income less than the cost of care can be eligible for 

Medicaid long-term care benefits.  The definitions of income, 

along with the classifications of categorically eligible individuals 

as well as medically needed individuals are outlined in Medicaid 

Manual § M1460.200 et seq. 

 

b. Medicaid generally pays much less that the private pay rate at most 

facilities.  The Medicaid reimbursement rate is approximately 75% 

of the private pay rate and varies from each facility.  Medicaid 

Manual § M1460.100B.9.  Each Medicaid-participating nursing 

home has a unique reimbursement rate.  For facilities in eastern 

Virginia, a typical private pay rate is $200 per day ($6,000 per 

month, plus ancillary costs) and the Medicaid rate is typically $150 

per day ($4,500 per month).  This consideration is relevant when 

the applicant has income that falls between the Medicaid 

reimbursement rate and the private pay rate.  For these individuals, 

especially those that have other medical expenses in addition to the 

nursing home room and board rate, they could technically not be 

eligible for Medicaid benefits in months where the applicant’s 

income is more than the Medicaid reimbursement rate.  For 

example, if an applicant has $5,500 per month income and the 

Medicaid reimbursement rate is $4,500 per month, it is possible 

that the individual would not be eligible for benefits.  However, in 

lieu of being Medicaid eligible, the applicant pays to the nursing 

home the Medicaid reimbursement rate.  The particular situation to 

determine eligibility and patient pay for high-income recipients is 

addressed in Medicaid Manual § M1460.410C.4.  The practical 

result of this wrinkle in disparate reimbursement rates is more 

work for the Department of Social Services and the applicant to 

prove ongoing medical expenses for applicants with relatively high 

monthly income.  A beginning point is to determine the client’s 

income versus the private pay rate in the nursing where the 

applicant is likely to stay on a long-term basis.       

 

c. When performing the income vs. private pay rate analysis, it is 

important to understand how the applicant’s monthly income 
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relates to Medicaid eligibility.  When an applicant is deemed 

eligible for Medicaid long-term care services, they can only keep 

$40 per month income, as well as maintain supplemental health 

insurance policies.  Medicaid Manual § M1470.210.  Therefore, a 

thorough analysis of the income criteria takes the final patient pay 

into consideration.  An individual seeking Medicaid long-term care 

eligibility needs to understand that, if the application is successful, 

what the total out-of-pocket cost will be. For example, an 

individual with $5,500 of monthly income may receive such a 

small benefit from Medicaid eligibility that the effort to obtain 

Medicaid eligibility may not be worth the trouble.  For married 

individuals, the patient pay and community spouse income 

protections are discussed in further detail later in this presentation. 

 

5.  Resource eligibility standards.  The resource criteria is usually the criteria 

that is the most complicated for applicants.  The resource limit is strict: the 

limit is $2,000 in countable resources, as measured at the first day of the 

month of application and the first of each following month. See Medicaid 

Manual § 1460.  Medicaid eligibility cannot be obtained until the 

institutionalized individual can prove that the Medicaid financial criteria is 

met.  Financial criteria is determined by reviewing all countable resources, 

including substantiation for every assertion.  

 

a.  Non-countable/Exempt Assets.  Many assets are non-countable for 

Medicaid purposes, including the following: 

 

(1) personal possessions, such as clothing, furniture, and 

jewelry,  

 

(2)  one motor vehicle without regard to value,  

 

(3)  the applicant’s principal residence under certain situations,  

 

(4)  property used in a trade or business,  

 

(5)  certain prepaid burial arrangements,  

 

(6)  term life insurance policies,  

 

(7)  a life estate in real property,  

 

(8)  Trusts created pursuant to 42 U.S.C.  1396p.d(4)(a) and 

d(4)(c) , and  
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    (9)   assets that are considered inaccessible for one reason or 

another Medicaid Manual § M1130 et seq. 

 

b. Generally, all assets that are not listed above are countable 

resources for Medicaid eligibility purposes.  However, § M1120 

identifies property that may or may not be a resource, and includes 

trust property, retirement funds, promissory notes and reverse 

mortgages.  The basic rule of nursing home Medicaid eligibility is 

that an applicant, whether single or married, may have no more 

than $2,000 in “countable” assets in his or her name.  The list of 

countable resources is vast, and even includes jointly-held 

property, with jointly-titled bank accounts presumptively all owned 

by the institutionalized person, cash values of life insurance 

policies when the cash value exceeds $1,500, IRAs, annuities, 

401(k)s, etc.  Any asset that is not listed as non-countable must be 

included in the Medicaid estate.  

 

c. Spousal Protections.  Before the community spouse resource 

allowances were provided for, divorce was often necessary to 

protect the resources of the community spouse.  Today, Medicaid 

rules provide for special protections for the spouse of a nursing 

home resident, known in the law as the “community spouse.”  

Under the general rule, the spouse of a married applicant is 

permitted to keep one-half of the couple’s combined assets (as of 

the date of institutionalization) up to $109,560 (the spousal 

resource standard as of January 1, 2011).  The minimum resource 

standard for the community spouse is $21,912.  Medicaid Manual 

§ M1480.231.  As of February 8, 2012, the Medicaid Manual has 

not been updated to reflect 2012 allowances, but the maximum 

allowance for 2012 is expected to be $113,640 and the minimum 

allowance will be $22,728.  This issue is discussed further section 

III. 

 

6.  Asset transfer evaluation.  Asset transfers are discussed thoroughly in 

section V. below. 

 

D. Nursing Home vs. Assisted Living Facility.  Nursing home residents generally 

require a higher level of medical care than assisted living facility (“ALF”) 

residents.  However, many ALF residents meet the medical criteria for nursing 

home care based on the ADLs.  Regardless of the level of medical care required 

by an ALF resident, Medicaid will not pay for the cost of the assisted living 

facility under the nursing home rules, except for a limited benefit under the 
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Medicaid Auxiliary Grant Program.  The prudent advisor should make a 

preliminary determination of whether the elderly client meets the Medicaid 

nursing home criteria before long-term nursing home care is sought.  If an 

individual already resides in a nursing home, a preliminary inquiry regarding the 

requisite Medicaid level-of-care standard is usually not necessary.  For ALF 

residents and clients living at home, a personal visit by the practitioner in addition 

to inquiries by doctors and other medical providers should provide a basis for 

whether the nursing home screen for Medicaid would be favorable.   

 

III. COMMUNITY SPOUSE RESOURCE ALLOWANCE 

 

A. Protecting the Community Spouse.  The Community Spouse is the spouse of the 

individual that is institutionalized in a nursing home and is seeking Medicaid 

eligibility to pay for long-term care.  Before the Community Spouse resource 

allowances were provided for, divorce was often necessary to protect the 

resources of the Community Spouse.  In the prior section, we reviewed the three 

primary criteria to evaluate to determine Medicaid eligibility, noting that the 

resource criteria is often the most difficult element to satisfy.  This is particularly 

relevant with married couples when one of them is applying for Medicaid benefits 

to pay for nursing home care.  Unless the combined countable assets, as defined in 

the previous section of this presentation, are less than the minimum resource 

standard of $21,912 (for 2011, expected to be $22,728 for 2012), some significant 

financial data must evaluated to determine Medicaid eligibility for the 

institutionalized spouse.  As a general rule, the spouse of a married applicant is 

permitted to keep one-half of the couple’s combined assets (as of the date of 

institutionalization) up to $109,560 (the Maximum Spouse Resource Standard for 

2011, expected to be $113,640).  Additionally, the minimum resource allowance 

for the community spouse is $21,912.  These numbers are effective January 1, 

2011.  Medicaid Manual § M1480.231. 

 

B.   Illustration of the CRSA Rules.   

 

1.  Combined Assets in Excess of Twice the Maximum Allowance.  Let’s 

assume a hypothetical couple has the following assets: A house assessed at 

$250,000 (the wife resides in the home), one automobile worth $14,000, 

$120,000 in financial accounts in the husband’s name, $115,000 in 

financial accounts in wife’s name, and $50,000 in jointly-titled assets, for 

a total of $285,000 in countable assets.  The husband has dementia and 

resides in a nursing home.  We are seeking Medicaid eligibility for the 

husband.   

 

We divide the countable assets by two: $285,000  ÷ 2 = $142,500.  Since 

this number is over the maximum resource allowance of $109,560, the 
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wife gets to keep the maximum allowance of $109,560.  Therefore, the 

wife has excessive resources of $175,440, and the husband will not be 

eligible for Medicaid until the wife has reduced her countable assets to 

less than $109,560 and no outstanding penalty periods remain.   

 

2. Combined Assets Less than Twice the Maximum Allowance, But More 

Than the Twice the Minimum Allowance.  Let’s assume a hypothetical 

couple has the same assets as above, but the countable assets total 

$150,000 (rather than $285,000).  We divide the countable assets by two, 

for a total of $75,000.  Because $75,000 is between the minimum and 

maximum allowances, the wife can keep $75,000 and the remaining 

$75,000 must otherwise be disposed of before the husband can be eligible 

for Medicaid.   

 

3.  Combined Assets Less Than Twice the Minimum Allowance.  Let’s 

assume the same hypothetical couple has the same assets as indicated 

above, but only has countable assets of $33,000.  Because $33,000 is less 

than twice the minimum standard of $21,912, the husband will be eligible 

for Medicaid once the wife’s assets have been reduced to no more than 

$21,912, resulting in excessive resources of $12,120.  

 

C. Determination Date for Calculating Countable Resources.  The determination of 

the level of the couple’s assets is made as of the first day of the month of 

continuous institutionalization of the institutionalized spouse (the “snapshot 

date”).  It is advantageous for the couple to have as much money as possible in 

their names on the snap shot date up to $219,920 ($109,560 x 2) so that the 

amount the community spouse is allowed to keep will be as high as possible.  

Medicaid Manual § M1480.010 B.27. 

 

D. Disregarding Assets Post-Eligibility.  After the institutionalized spouse qualifies 

for Medicaid long-term care assistance, the community spouse’s resources are no 

longer deemed available to the institutionalized spouse.  Medicaid Manual § 

M1480.230B.2. 

 

IV. MINIMUM MONTHLY MAINTENANCE NEEDS ALLOWANCE 

 

A. Income Allowances for Community Spouses.  The income allowances for married 

couples with one spouse applying for Medicaid is treated quite differently from an 

unmarried individual.  An unmarried Medicaid applicant can only keep $40 per 

month of income; the rest of the Medicaid recipient’s income is paid to the 

nursing home as the patient pay.  For married Medicaid recipients, except as 

described in the following paragraph, the income of the community spouse will 

continue undisturbed; he or she will not have to use his or her income to support 
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the nursing home spouse receiving Medicaid benefits.  In some cases, the 

community spouse is also entitled to share in all or a portion of the monthly 

income of the nursing home spouse.  The DSS determines an income floor for the 

community spouse, known as the Minimum Monthly Maintenance Needs 

Allowance (MMMNA).  

 

 1.  MMMNA Calculation.  The MMMNA is calculated as follows: 

$1,838.75 plus an excess shelter allowance equal to the amount by which 

the following expenses exceed $551.63, to include rent, mortgage 

payments, taxes, insurance and utility standard of $274. 

 

2.  The MMMNA cannot exceed $2,610.00 unless a court orders a greater 

amount. 

 

3.   The MMMNA may range from a low of $1,838.75 per month to a high of 

$2,739.00 per month. If the community spouse’s own income falls below 

his or her MMMNA, then the shortfall can be made up from the nursing 

home spouse’s income.  Medicaid Manual § 1480.410 et seq. 

 

4.   Under prior regulations, if the community spouse’s income exceeded 

$1,900, a spousal contribution was required. However, this rule changed 

such that the community spouse can have unlimited income without 

incurring an additional patient pay for the institutionalized spouse.  

 

V. PENALTY PERIODS 

 

A. Making Uncompensated Transfers Results in Medicaid Ineligibility.  For as long 

as the Medicaid program has been in existence and has provided a nursing home 

benefit in its current form, prospective Medicaid applicants have engaged in asset 

divestment in an effort to obtain Medicaid benefits.  Asset transfers occur because 

individuals are engaging in natural behavior: trying to keep as much of their 

assets for themselves and the natural objects of their bounty.  As such, few 

individuals wish to pay a nursing home several thousands of dollars per month if 

this cost can be shifted to a third party, such as the federal and state government.  

Correspondingly, the federal and state governments, each of which pays 

approximately 50% of the cost of the Medicaid program, have implemented rules 

designed to minimize prospective applicants from shifting the financial burden of 

nursing home care from the individual to the government, knowing that 

individuals will continue to act in their own best interest and attempt to shift the 

cost to the government.  The tendency to shift the nursing home cost from the 

individual to the government has resulted in Medicaid transfer penalties that occur 

when a prospective Medicaid applicant makes gifts or otherwise transfers assets 

for less than fair market value.  The transfer penalty rules have changed 
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substantially over the last 20 years, with the most significant changes occurring in 

2006.  To fully explain the relevant transfer penalties, it is necessary to have a 

partial explanation of the previous transfer rules as well as the new transfer rules.  

When reviewing old law, with rare exception, it is not necessary to look at any 

law prior to 1998.  This is based on the current law that has a five-year look for all 

gifts, whether outright or involving a trust, and the law immediately prior to the 

current law, which had a three-year lookback for outright gifts and a five-year 

lookback for transfers involving trusts.  Understanding the current law and the 

law immediately preceding the current law is necessary because prior rules 

affected asset transfers until February 8, 2011.  Based on the wording of current 

law, after February 8, 2011, all gifts covered under the old law would no longer 

be relevant for current Medicaid application penalty period determinations.   

 

B.  Gifts Made Prior to February 8, 2006.  Until the most recent Medicaid Manual 

Transmittal #96, gifts made prior to February 8, 2006 had a completely different 

set of rules that for gifts made on or after February 8, 2006.  However, 

Transmittal #96 completely eliminated this section and now treats all transfers the 

same under a new § M1450.630applications filed on or after July 1, 2006. 

 

C. Current Gift Penalty Calculations (made on or after February 8, 2006) Such 

transfers are specifically governed by DRA 2005, a primary purpose of which is 

to make asset transfers more penalizing for Medicaid eligibility purposes.  The 

relevant parts of DRA 2005 relating to the gift penalty lookback period and when 

the penalty period begins to run. 

 

1.  Look back period.  For gifts made on or after February 8, 2006, the 

lookback period is 60 months, with the baseline date (the point at which 

the gift is evaluated) being the date at which the Medicaid applicant is 

institutionalized and applying for Medicaid. Medicaid Manual § 

M1450.003I.  This means that, for an individual now institutionalized and 

applying for Medicaid, we look back five years to determine whether any 

uncompensated transfers have been made.   

 

a.  Effect of lengthened look back period.  Under the new rules 

affecting transfers occurring on or after February 8, 2006, we have 

what amounts to a five-year period that begins on the date of the 

gift, any an all gifts can preclude Medicaid eligibility, when the 

gift penalty period are evaluated as described below.  For example, 

a gift of $300,000 on February 9, 2008 will be relevant and 

evaluated until February 8, 2013.  The prudent advisor should 

recommend that no Medicaid application be filed prior to February 

9, 2013. 
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2.  Beginning of Penalty Period.  The penalty period does not begin to run 

until the later of the first day of the month during or after which assets 

have been transferred for less than fair market value; or the date on which 

the individual is eligible for Medicaid and would otherwise be receiving 

institutional level of care but for the application of the penalty period; and 

which does not occur in any period of ineligibility imposed for any reason.  

Medicaid Manual § M1450.630B.  Due to the dramatic change from prior 

law, the following illustrates each of this relevant penalty period changes 

for all transfers occurring on or after February 8, 2006. 

 

a. Effect of Delayed Penalty Period Start Date.  This is definitely the 

most complicated part of the current penalty period determination.  

Under the new law, again for uncompensated transfers occurring 

on or after February 8, 2006, the applicant must be otherwise be 

eligible for Medicaid but for the application of the penalty period.  

To break this down into simple terms, for the Medicaid penalty to 

begin to run (using the same formula for gifts occurring prior to 

February 8, 2006), the applicant must have less than $2,000 in total 

countable resources and the applicant must be able to prove that 

they meet the income and medical criteria for Medicaid eligibility.  

This premise can only be affirmatively proven by the filing of a 

Medicaid application and get approved for Medicaid benefits, with 

the benefits being delayed until the penalty period runs.  Filing a 

Medicaid application to start the penalty period is a common 

practice with DSS, based on empirical evidence.  In the past, if a 

Medicaid applicant was otherwise eligible for Medicaid, but for the 

gift, the Medicaid application would be approved for benefits, with 

the benefits to begin at the date in the future that corresponds with 

the end of the gift penalty period.  The general consensus among 

elder law attorneys is that this practice (filing a Medicaid 

application to start a penalty period) will continue under current 

law.  Therefore, if the Medicaid applicant wants the gift penalty to 

begin running, they should file a Medicaid application and be able 

to prove that eligibility exists, but for the current penalty.  

Practitioners should note that this is a substantial deviation from 

past practices.   

 

To illustrate this rule, let’s assume that the Medicaid applicant 

made a gift of $50,000 on February 9, 2009 and is applying for 

Medicaid on March 1, 2012, and is otherwise eligible, as 

evidenced by having less than $2,000 in countable resources, is 

institutionalized and has income less than the cost of nursing home 

care.  Under current law, the gift penalty would begin to run on 
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March 1, 2012.   

 

3.    Net effect of new lookback period and penalty start date.  The new 

rules were targeted at, and seem to accomplish the objective of, 

substantially limiting the ability of prospective Medicaid applicants to 

make gifts and obtain Medicaid eligibility.  The effective result of this 

new provision to discourage a Medicaid applicant from applying for 

Medicaid within five years of making a gift.  Alternatively, if the applicant 

wishes to apply for Medicaid within five years of making a gift, the 

apparent objective of making a prior gift to accelerate Medicaid eligibility 

fails. 

 

 

VI.   MEDICAID PLANNING 

 

A.  Unique Strategies for Each Situation.  Asset protection for seniors involves the 

use of multiple tools.  No one tool is ever appropriate for every situation.  Just as 

the automobile mechanic does not use a  for every job, the planning for long-term 

care should not involve only one tool.  Many clients and professionals believe that 

planning for long-term care is akin to preparing a simple Will or a 1040EZ tax 

return and may only use a few simple techniques to complete the objective.  Asset 

protection planning should be treated as if you are preparing an estate tax return 

for a large estate that you know, in advance, will be audited.  This section will 

explain the use of various asset protection techniques and the some of the tax 

effects of comprehensive Medicaid planning, as well as the use of other 

mechanisms to protect against the cost of long-term care. 

 

B. Irrevocable Trusts and Medicaid 

 

1.  Third Party Trusts.  If assets are given to or bequeathed to a beneficiary 

receiving Medicaid long-term care benefits, public resources may be lost 

or reduced.  Clients should attempt to avoid the loss of public benefits 

such as Medicaid, which otherwise would be available to a disabled 

beneficiary.  The “Special Needs” trust is generally created by a family 

member for the benefit of a disabled person and funded with assets not 

owned by the disabled person.  Both inter vivos and testamentary trusts 

are commonly used.  These trusts generally have greater flexibility and 

less restrictions than trusts created and funded by assets of a disabled 

person.  The special needs trust is designed to allow funds to be set aside 

for a disabled individual without interfering with the disabled individual's 

eligibility for federal, state and local benefits such as Supplemental 

Security Income and Medicaid.  Aside from the many standard provisions 

of a trust, the special needs trust should contain the following provisions: 
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a.  Purpose Clause:  Sets out the grantors desire that the trust assets 

have been set aside to provide for special, supplemental and/or 

emergency needs.  Distinguishes the purpose of trust from standard 

"support, maintenance and health" trusts.  Avoid language which 

evidences a desire to meet "support, maintenance and health" 

needs as this leaves open a judicial interpretation requiring the trust 

to pay for those services which otherwise would be provided 

through public programs. 

 

b. Non-reduction clause:  Establishes that the trustee is to use the 

trust estate to promote the happiness, welfare and development of 

the beneficiary.  The trust estate should not, in any way, reduce the 

services or financial assistance in basic maintenance, support, 

residential, medical or dental care that the beneficiary may receive 

in his own right, from any government agency.  No part of the trust 

estate income or principal should reimburse government benefits 

provided for basic maintenance, support, medical and dental care 

received by the beneficiary in his own right. 

 

c.   Emergency Clause:  Allows the trustee to contravene "non-

reduction" principal that trust assets should not be used if they 

would cause loss of public benefits.  The trustee is given discretion 

to determine the existence of an "emergency" which, loosely 

defined, would arise when available public resources are so 

inadequate that the primary needs of the beneficiary could not be 

met without the intervention of the trustee.  E.g., the beneficiary 

receives $470.00 in SSI but receives no housing subsidy and must 

secure housing at fair market rental.  To meet emergency housing 

needs, the trustee chooses to secure apartment for beneficiary and 

allow him to live there rent free causing one-third reduction of SSI 

benefits.  

 

d.  Authority to rent property to beneficiary:  Permits trustee to rent to 

the beneficiary property owned or leased by trust (e.g. condo).  

This may allow beneficiary to qualify for rental subsidies or 

increased SSI payments. 

 

e.  Spendthrift Clause:  Eliminates the ability of the beneficiary to 

encumber or alienate the trust estate and protects the trust estate 

from claims of the Commonwealth of Virginia who have provided 

the beneficiary with care and/or welfare benefits.  § 55.1-19 of the 

Virginia Code provides that the Commonwealth of Virginia may 
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seek reimbursement for "cost of care" expenditures from standard 

“spendthrift trusts” unless the beneficiary is an “individual who 

has a medically determined physical or mental disability that 

substantially impairs his ability to provided for his care or custody 

and constitutes a substantial handicap.”  While no case law defines 

the terms "care or custody" and  "substantial" as used in this 

statute, the statue is likely to encompass most disabled individuals 

who are collecting disability benefits such as SSI.  This statute 

provides a clear and unambiguous legislative intent to permit the 

use of "special needs" trusts. 

 

f.  Discretion:  Permits trustee to use its discretion with respect to use 

of income and or principal to meet the special needs of the 

beneficiary.  So long as the Trustee has complete discretion to 

determine if, when and how disbursement from the trust will be 

made the assets in trust will not be counted as a resource of the 

beneficiary allowing them to remain eligible for programs such as 

SSI and Medicaid which are "resource" sensitive. 

 

g. Termination clauses:  Permits trustee to terminate trust in favor of 

other family members if and when the trust estate becomes liable 

for services which otherwise would be provided through public 

programs.  Only exercised if trustee determines trust would no 

longer provide benefits to beneficiary and funds would be wasted.  

E.g., the beneficiary is hospitalized in a state facility at no cost but 

changes in state laws would require that trust pay for “cost of 

care.”  Given the high cost of state care, the trustee may determine 

that trust principal would be expended within two years with no 

expectation that the beneficiary would be able to leave the facility 

or benefit from the trust.  Trustee concludes the trust purposes are 

no longer viable and terminates the trust in favor of “takers of 

remainder.” 

 

h.  Amendment clauses: Permits the Trustee to amend the trust to 

insure that the trust will not disqualify the beneficiary for public 

benefits.  This clause can be very helpful to protect the trust estate 

if there are changes in the applicable laws or regulations. 

 

2.   Medicaid Payback Trusts—“(d)(4)(a)” Trusts.  An applicant for Medicaid 

is generally disqualified when the applicant has created (i) an inter vivos 

trust; (ii) where distributions from the trust are discretionary in the sole 

discretion of the trustee; and (iii) where the distributions may be used to 

benefit the applicant and/or the applicant’s spouse.  The (d)(4)(a) trust is 
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typically created with funds owned by, or received on behalf of, a disabled 

person.  (d)(4)(a) trusts are often funded from personal injury settlements 

and with assets directly owned by the disabled person, such as inheritances 

that the disabled person receives outright.  The Omnibus Budget 

Reconciliation Act of 1993, Public Law 103-66 (OBRA-93) outlines 

certain types of trusts which will not be considered as resources and/or 

income to Medicaid applicants and applies to trusts created after August 

10, 1993.  OBRA-93 sets a special category of trusts for disabled persons 

who have not yet reached age 65: 

 

A trust containing the assets of an individual under age 65 who is disabled 

(as defined in section 1614(a)(3)) and which is established for the benefit 

of such individual by a parent, grandparent, legal guardian, or a court if 

the State will receive all amounts remaining in the trust upon the death of 

such individual up to an amount equal to the total medical assistance paid 

on behalf of the individual under a State plan under this title.   

42 U.S.C. § 1396p(d)(4)(a). 

 

Such a trust will not disqualify the applicant for Medicaid purposes.  It 

was initially unclear whether the trust becomes an available resource to 

the Medicaid recipient at age 65, but HCFA Transmittal 64, dated 

November 1994, clarified that the exception continues even after the 

individual becomes age 65.  However, such a trust cannot be added to 

or otherwise augmented after the individual reaches age 65.  

 

3,  Summary of Special Needs Trusts.  In many cases, special needs trusts are 

established by parents or other family members with their own funds for 

the benefit of the disabled individual.  Because the trust funds have never 

been owned by the disabled beneficiary, the trust is effectively insulated 

from having a payback provision.  However, funds originally owned by 

the beneficiary or received by the beneficiary from Social Security may 

still be placed in special needs trusts without losing eligibility for 

Medicaid and/or SSI, but such trusts are subject to payback requirements.   

 

C. Life Estates.  Most life estates in real property are not countable for Medicaid 

eligibility purposes.  However, a life estate created between August 28, 2008 and 

February 24, 2009 may be a countable resource.  Medicaid Manual § 

M1110.515B.  Many clients initially believe that all assets, including real estate, 

must be sold to pay for nursing home care.  However, real estate provides a 

unique opportunity for asset protection planning by taking advantage of 

discounting the transferred value with the Medicaid tables that value life estates.  

In order to be a Medicaid-exempt asset, the institutionalized individual must not 

have the ability to sell the real estate.  In Virginia, a life tenant does not have the 



 

Medicaid Planning Strategies          Page 16 of 27 

 

right to cause a partition, unless the life tenant is also a remainderman.  Virginia 

Code § 8.01-81.  See also Whitby v. Overton, 243 Va. 20 (1984).  This means that 

if an elderly parent owns the life estate and the child is the remainderman, the 

parent’s interest is an exempt resource. 

 

1. Valuing Remainder Interests.  To effectively use the life estate as a 

Medicaid planning tool, the practitioner must be familiar with valuing 

remainder interests and life estates, as well as real estate law, tax law 

regarding basis issues and the practical effects of owning a life estate and 

remainder interest.  The Medicaid Manual specifically addresses life 

estates and transfers of less-than-fee-simple interests in real estate in § 

M1140.120.  For example, if 83-year old applicant transfers the remainder 

interest in Virginia real estate assessed at $100,000, the remainder interest 

transferred is worth $61,358.   Note that the valuation tables in the 

Medicaid Manual do not correspond to the formula used in the Virginia 

Code for partition purposes.  Virginia Code §§ 55-269.1, 55-270 and 55-

271.  However, the valuation tables will determine the value of a transfer 

of a remainder interest to a child.  If the client desires to make outright 

gifts of real estate, gifting a remainder interest is more efficient than a 

deed of gift; the penalty period calculation is substantially shorter for a 

remainder interest gift than a fee simple gift. 

 

2.   Tax Effects of a Gift with Retained Life Estate.  Under present IRS rules, 

if a individual gifts real estate and retains a life estate, at death the whole 

property is included in the decedent’s gross estate and the donee receives a 

step up basis in the property at the donors’s death.  I.R.C. § 2036.   This 

translates into an efficient Medicaid planning tool.  Not only is the gifted 

real estate out of the institutionalized person’s Medicaid estate, but the 

donee receives the date of death fair market value as the cost basis.  This 

can be contrasted with an outright deed of gift where the donee receives 

carryover basis from the donor. 

 

3.  Rental Income from Life Estate Property.  Any income generated from life 

estate property counts as income to the institutionalized person due to 

complete lifetime rights to the property along with any profits.  However, 

any maintenance, insurance, property taxes, etc., can potentially offset the 

income generated by utilizing provisions in the rental contract. 

 

D.  Annuities, Life Insurance and Retirement Accounts 

 

1.   Annuities.  Annuities are commonly thought to be non-countable 

resources.  Insurance companies occasionally include “Medicaid planning 

techniques,” or “using investments to protect against the high cost of 
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nursing homes” that are intended to promote the sale of an annuity.  

However, typical variable annuities held as investment assets are 

countable resources for Medicaid purposes.  The entire amount of a 

variable annuity titled in the institutionalized named is countable.  

Moreover, the built-in surrender charges are not an allowable discount for 

Medicaid valuation purposes. 

    

To illustrate how a variable annuity would is treated for Medicaid 

purposes, let’s assume a prospective Medicaid applicant invests $100,000 

in a typical variable annuity with a 7-year penalty term, with a sliding 

penalty of 7% for the first year, declining by 1% each year.  After year 

one, if the annuity is has a value of $106,000, the Medicaid value is 

$106,000 based on the fact that the annuitant has immediate access to the 

money.  However, the annuity has a 6% surrender charge to withdraw the 

full amount.  Therefore, if the annuitant must enter a nursing home, his 

asset worth only $99,640, net of surrender charges, is valued at the full 

value of $106,000.  The only upside to this situation is that the penalty 

paid to cash in the variable annuity is not considered an uncompensated 

transfer.  Similar to the rules regarding transfer penalties, we have 

different rules for annuities purchased prior to February 8, 2006, and for 

annuities purchased on or after February 8, 2006. 

 

a.   Annuities Purchased Prior to February 8, 2006.  Annuities 

purchased prior to February 8, 2006, when not employment-

related, are considered an available resource unless it is actuarially 

sound during the term of the annuity.  Actuarially sound is defined 

as when the term of the annuity payments is less than or equal to 

the life expectancy, as defined in the Medicaid Manual.  Medicaid 

Manual §§ M1140.260 and M1450.520. 

 

b.   Annuities Purchased After February 8, 2006.  A significant change 

regarding annuities is that annuities purchased after February 8, 

2006, even after initial eligibility has been established, are subject 

to review.  This is particularly relevant when an individual 

purchased an annuity sometime on or after February 8, 2006 and 

was deemed eligible for Medicaid prior the new regulations being 

issued.  Ostensibly, these individuals could be deemed ineligible 

for Medicaid upon an annual review due to having a non-compliant 

annuity.  To comply with the new regulations, annuities, when not 

employment-related, are considered an available resource unless it 

is irrevocable, non-assignable, actuarially sound and provides for 

payments in equal amounts during the term of the annuity with no 

deferral and no balloon payments.  Actuarially sound is defined as 
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when the term of the annuity payments is less than or equal to the 

life expectancy, as defined in the Medicaid Manual.  Medicaid 

Manual §§ M1140.260 and M1450.520. Additionally, the annuity 

must have te following requirements:  
 

(1)  The state must be named as the remainder beneficiary in 

the first position for at least the total amount of medical 

assistance paid on behalf of the institutionalized individual;  

 

(2)  the state must be the named the remainder beneficiary in 

the second position afer the community spouse or minor or 

disabled child; and 

 

(3)  if the spouse or the representative of a minor or disabled 

child disposes of any of the remainder for less than fair 

market value, the state must be the named as the 

beneficiary in the first position.   

 

(4)  An annuity purchased by the institutionalized individual 

will be considered an uncompensated transfer unless the 

annuity is an individual retirement account, the account is 

established by employers and certain association of 

employees, or simple retirement accounts, or a simplified 

employee pension or a Roth IRA.   

 

 However, annuities purchased with assets of a third party 

such as those received through a legal settlement are not 

considered to be countable resources. 

 

Medicaid Manual §§ M1140.260 and M1450.530. 

 

2.   Life Insurance.  Life insurance must be considered in evaluating potential 

Medicaid eligibility.  The combined cash values of life insurance policies 

are countable assets for Medicaid purposes if the face values of the 

policies exceed $1,500.  Medicaid Manual §§ M1130.300, M1140.310.  If 

the combined face values are $1,500 or less, none of the life insurance 

cash values counts as a Medicaid asset.  However, term life insurance 

policies do not count as resources.  Medicaid Manual § M1130.300B.3.  A 

typical 80-year old client has several old whole life policies with a face 

value of $250-$500.  While small whole life policies are not as common 

today as they were 40 years ago, enough elderly clients still have old small 

whole life insurance policies that a review of all life insurance policies 

should be a standard Medicaid planning action.  Converting whole life 
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insurance to term insurance can be an effective planning technique, but 

restrictions are placed on the exchanged-for value.  Purchasing term life 

insurance has a limited use as a planning tool due to the limitation on how 

much money can be spent on a term life policy.  A single-premium term 

life insurance policy must have a benefit payable at death that will equal 

or exceed twice the sum of all premiums paid. Medicaid Manual § 

M1450.510A.   To illustrate some examples of situations where the life 

insurance counts as a Medicaid resource and other situations where the 

policies are exempt, the following are real-life examples: 

 

a.  Example of Non-Countable Life Insurance Policies.  Client is a 

retired civil service employee.  He has Federal Employees Group 

Life Insurance policy with a face value of $5,000.  This is a term 

life insurance policy with no cash value.  He also has a 45-year old 

whole life policy with a face value of $750 and a present cash 

value of $1,200.  Based on having both of these two policies, 

Client’s life insurance policies are non-countable resources.     

 

b.  Example of Countable Life Insurance Policies.  Client has four 

whole life policies with face values $500, $500, $300 and $250.  

He bought the first policy in 1945 and the last one in 1951 when he 

had his last of three children.  The combined cash values of all four 

of these policies is $1,400.  For Medicaid eligibility purposes, 

these life insurance results in $1,400 in countable resources.  With 

as little as $501 in other countable assets, the life insurance 

policies place him over the resource limit of $2,000.  Note that 

Client’s life insurance policies have a Medicaid resource value of 

$1,400, plus any accumulated dividends. Additionally, if the 

policies’ face  values exceed $1,500, the entire cash value counts 

as a resource, not just the amount over $1,500.  

 

3.  Retirement Accounts.  Counter to most intuitive thinking, all IRA and 

401(k) accounts are 100% countable resources for Medicaid eligibility 

purposes if the individual has the option of withdrawing a lump sum, even 

though the individual is not eligible for periodic payments.  However, if 

the individual is eligible for periodic payments, the fund may not be a 

countable resource.  Equally surprising to most clients is the notion that 

the entire account balance is countable, regardless of the income tax due 

on the withdrawn money.  However, if an early withdrawal penalty is 

imposed, the penalty can be deducted from the account value.  Medicaid 

Manual § M1120.210.  For example, if Client has $50,000 in her IRA and 

is in the 20% marginal income tax bracket (federal and state), the entire 

$50,000 is a Medicaid resource, even though Client would only receive 
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$40,000 after taxes if she withdrew all of the money.  However, taxes 

withheld from the withdrawal do not count as an uncompensated transfer.  

Additionally, if Client made estimated tax payments of $10,000 to cover 

this withdrawal, the estimated tax payments could be part of Client’s 

spend down. 

 

VII.   THE MEDICAID APPLICATION 

 

The Medicaid application is 15 pages long and requires substantial effort to complete and 

substantiate.  Many applications are denied for simply failure to either complete the application 

or failure to supply requested information.  The Medicaid application has been available online 

for several years at the DMAS webite (http://www.dss.virginia.gov/form/).  

 

A. Where to File the Medicaid Application.  For institutionalized individuals, the 

Medicaid application must be filed in the Department of Social Services 

jurisdiction where the applicant resides.  Residence can be either the jurisdiction 

of the nursing home or the last address of the applicant before entering the nursing 

home. 

 

B. Time Required for Decisions.  Virginia requires that decisions be rendered within 

45 days of a completed application.  In recent years, the time to a decision has 

often been more than three months.  

 

C.  Time line to File Applications.  Medicaid eligibility is measured at the first day of 

the month and may be applied for up to 90 days past the date at which eligibility 

is sought.  For example, an individual applying for Medicaid eligibility on March 

1, 2012 may seek eligibility as of December 1, 2011  Such eligibility would be 

granted if the applicant was otherwise eligible but for filing a Medicaid 

application on the previous date. 

 

EXAMPLE 1  
 

A 70-year old unmarried male has a house with a tax-assessed value of $150,000, $100,000 in 

money market, savings, certificates of deposit and checking, a life insurance policy with a death 

benefit of $10,000 and a cash value of $5,000.   He also has one automobile worth $5,000.  He 

has Social Security income of $1,800 per month and $900 from a private pension.  He is in fair 

health and lives at home, but has early signs of dementia and other health problems that may lead 

to a nursing home in the next few years.  He has only one child and the child is close to the 

parent and has no significant limitations. 

 

This analysis begins with determining if a lump-sum transfer of assets to a child would make 

sense.  Significant factors in selecting a lump-sum transfer include the following: 

 

../../Local%20Settings/Temporary%20Internet%20Files/Content.Outlook/Y114RQOP/(http:/www.dss.virginia.gov/form/).
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1. Whether a nursing home entry is imminent. 

2. Whether the child is likely to retain transferred assets. 

3. Are sufficient funds available to carry the prospective Medicaid applicant through a 

likely penalty or lookback period? 

 

In this case, the nursing home entry is not imminent, the child does not appear to have limitations 

that may preclude a safe transfer to the child, and sufficient liquid resources exist to carry the 

parent through a likely lookback/penalty period. 

 

A lump-sum transfer to the child could be implemented as follows: 

 

1. A deed of gift with a retained life estate to the son.  This results in a Medicaid gift of 

$59,217, with a corresponding 9.98 month gift penalty, based on a penalty divisor of 

$5,933.  Note that the gift penalty does not yet begin to run, though.  However, the 

retained life estate provides a favorable tax result as long as the house is not sold while 

the parent is alive. 

 

2. Gift approximately $50,000 of the liquid resources to the son.  This will result in a 

delayed 8.43 months penalty period. 

 

3. Transfer ownership of the life insurance policy to the son.  This will minimize later 

complications that nearly always occur when applying for Medicaid.  Life insurance 

policies often take time to liquidate and, when applying for Medicaid, this can be very 

costly. 

 

The above transfers will result in the parent having only $50,000 in countable resources and a 

delayed 18.41 months penalty period. 

 

The more difficult analysis lies in further planning if the parent requires nursing home care 

within the five-year lookback period.  The retained $50,000 will pay for approximately 14 

months (based on $6,200 monthly nursing home cost and factoring the client’s monthly income 

available to pay the nursing home bill) of nursing home care.  But for this strategy to work 

effectively, the remaining $50,000 retained by the parent should be gifted to the child or retained 

by the parent, depending on how far into the five-year lookback the nursing home entry occurs 

and what the outlook is for the likely length of stay in the nursing home. 

 

Nursing Home Entry Occurs Soon 
If the nursing home entry occurs anytime within the first three and one-half years of the initial 

gift, it is probably most efficient to make a second gift of the parent’s retained $50,000 to the 

child.  This will allow the gift penalty to begin to run.  The calculation to Medicaid eligibility 

calculation looks like this: 

 

 $165,000 Aggregate gifts 
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            ÷ $5,933 Monthly penalty divisor 

       27.81 Penalty period months, beginning when the nursing home entry began 

 

While in a gift penalty, the child must pay the nursing home bill with the gifted funds.  Pursuant 

to Medicaid Manual § 1450.640C., funds paid by the child to the nursing home during the gift 

penalty period will serve to reduce the gift penalty as follows, assuming that the nursing home 

bill is $6,200 per month and the parent has $2,700 per month income, requiring the child to pay 

$3,000 per month of the gifted funds: 

 

 $165,000 Aggregate gifts 

            ÷ $9,433 Monthly penalty divisor + reduction in gift for nursing home bill 

      17.49 Penalty period months, beginning when the nursing home entry began 

 

During this 17.49-month period of paying the nursing home, approximately $61,000 of the 

$100,000 in cash would be expended, thereby protecting $40,000 in cash plus the residence 

worth $150,000. 

 

The protected assets in this example could effectively be increase substantially if some of the 

gifted assets were converted to exempt resources by purchasing a prepaid burial, an automobile, 

Savings Bonds, or any of the other exempt resources. 

 

Nursing Home Entry Occurs Later 

If the nursing home entry occurs anytime after approximately four years from the date of the 

initial lump-sum gifts, it is best to simply use the remaining $50,000 retained by the parent to 

privately pay the nursing home bill. $50,000, along with the monthly income, will pay for 

approximately 14 months of a nursing home bill.  As long as the prospective Medicaid applicant 

privately pays during the gift lookback period, at the time of the Medicaid application, the 

previous gifts will not affect eligibility. 

 

Rationale 
In example one, we are attempting to solve the potential nursing home problem without 

unnecessarily assuming other risks often associated with making a lump-sum gift.  We generally 

do not want to solve the nursing home bill problem and subject the client to the risk that the son 

could spend the gifted funds or otherwise lose the money.  This above recommendations likely 

ensures that at least three-fourths of the resources could be protected without taking unnecessary 

risks. 

 

 

Example 2 
A 75-year old unmarried female with a house assessed at $150,000, $50,000 in money market 

savings, certificates of deposit and checking, a life insurance policy with a death benefit of 

$5,000 and a cash value of $3,000.  She just went to the hospital for a stroke and most likely will 

require continuous nursing home care indefinitely.   She has $1,500 in monthly income from a 
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civil service pension and $545 in monthly Social Security benefits.  She has 2 children that get 

along, but one child has marital and financial problems. 

 

This analysis begins with recognizing that, without Medicaid eligibility, her assets will 

immediately diminish at a rapid rate.  Significant factors in selecting an appropriate plan include 

the following considerations: 

 

1. Exempting the house as long as possible. 

2. Protecting the cash in an efficient manner. 

3. Whether gifts will accelerate or delay a Medicaid approval. 

 

In this case, because the nursing home entry and private payment is imminent, we want to 

exempt the house under the six-month rule and possible to exempt it for at least a year under the 

good faith effort to sell rule.   

 

Based on the above factors, I would recommend the following actions to obtain Medicaid 

eligibility within one month: 

 

Purchase a prepaid funeral at a cost of approximately $8,000. 

 

Purchase an automobile titled in the parent’s name alone for $25,000.  

 

Pay one month at the nursing home at the private pay rate at cost of $3,300 from the principal.  

This helps to ensure placement in a suitable facility. 

 

Purchase $14,000 in Series E and Series I U.S. Savings Bonds in the parent’s name alone.  These 

will exempt resources for 12 months. 

 

12 Months After Eligibility is Established 

If the parent is still alive after 12 months and the house can no longer be exempted, it may be 

necessary to employ similar strategies as noted in Example #1 after selling the house (making a 

lump-sum gift and privately paying the nursing home). 

 

Example 3 

A 75-year old husband and his 70-year old wife own a house assessed at $200,000.  Wife has an 

IRA worth $45,000, they have joint checking, savings and other liquid assets worth $60,000.  

The own a hunting cabin on 10 acres in Surry County, Virginia that is assessed at $40,000.  

Husband has $1,200 per month Social Security income and Wife has $500 per month Social 

Security income.  Husband just had a stroke and will likely require continuous nursing home care 

for an extended period of time and the Wife wants to stay at home as long as possible.  They 

have 3 children.  One lives local and none of the children have any significant complications. 

 

This analysis begins with determining the spousal resource allowance to determine what the 
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Wife can keep, followed by implementing strategies to protect the excessive resources. 

 

Spousal Resource Allowance 

As of the snapshot date, we determine the following total countable resources: 

 

 $45,000 Wife IRA 

 $60,000 Liquid assets 

 $40,000 Hunting cabin 

         $145,000 Total countable resources 

 

The Wife can keep $72,500 and the remainder must be otherwise disposed of.  Of the $72,500 to 

be retained, we should select assets in an efficient manner.  In this case, the Wife is adamant 

about keeping the hunting cabin.  She shot her first buck near the cabin and lives for hunting 

season.  Also, she doesn’t want to pay any more taxes than necessary, so she would rather keep 

the IRA.  Therefore, the retained assets of $72,500 will consist of: 

 

 $40,000 Hunting cabin 

 $5,000  Liquid resources 

 $27,500 Wife’s IRA 

 $72,500 Total retained assets 

 

The excessive resources will consist of: 

 

 $55,000 Liquid resources 

 $17,500 Wife’s IRA (probably will not be taxable due to their income tax bracket) 

 $72,500 Total excessive resources 

 

Protecting the Excessive Resources 

The wife can protect the entire $72,500 in excessive resources as follows: 

 

 $25,000 Purchase of a used pickup (F-350 4WD hunting truck) 

 $15,000 Two pre-paid burials 

 $20,000 Repairs upgrades to the home (windows, roof, driveway, etc.) 

 $17,500 Series E and Series I U.S. Savings Bonds 

 $72,500 Total excessive resources protected 

 

Income Analysis 

Since the Wife has less than the MMMNA, she can keep the Husband’s entire income while he is 

on Medicaid. 
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Example 4 
An 80-year old husband and his 75-year old wife own a house assessed at $400,000.  The  

Husband has an IRA worth $60,000, they have joint checking, savings and other liquid assets 

worth $120,000.  The own a hunting cabin in Surry County, Virginia that is assessed at $40,000.  

Husband has $1,200 per month Social Security income and Wife has $900 per month Social 

Security income.  Husband fell and broke his hip.  He also has early stages dementia, significant 

arthritis and several other ailments that will probably lead to continuous institutionalization.  

Both clients have powers of attorney that allow Medicaid planning.  They have 2 children.  Both 

children are local and have no significant limitations. 

 

This analysis begins with determining the spousal resource allowance to determine what the 

Wife can keep, followed by implementing strategies to protect the excessive resources. 

 

Spousal Resource Allowance 

As of the snapshot date, we determine the total countable resources: 

 

 $60,000 Husband IRA 

          $120,000 Liquid assets 

 $40,000 Hunting cabin 

         $220,000 Total countable resources 

 

Therefore, the Wife can keep $109,560 and the remainder must be otherwise disposed of.  Of the 

$109,560 to be retained, we should select assets in an efficient manner.  In this case, the Wife has 

been wanting to sell the hunting cabin for years and now is her chance.  However, the hunting 

cabin market is soft, so she cannot expect a sale anytime soon, but she will go ahead and list the 

property for sale.  Therefore, the retained assets of $109,560 in countable resources will consist 

of: 

 

 $109,560 Liquid assets 

  

The hunting cabin will be excluded as a resource under the good faith effort to sell provision, 

thereby eliminating this as a resource.  Also, the cabin will be titled to the Wife’s name and thus 

can be eliminated as a resource perpetually. 

 

The excessive resources will consist of: 

 

 $10,440 Liquid assets 

 $50,000 Husband’s IRA (after the taxes are paid on the liquidation) 

 $60,440 Total excessive resources   

 

Protecting the Excessive Resources 

The wife can effectively protect the entire $60,440 in excessive resources as follows: 
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 $25,000 Upgrade her automobile (purchase a red 2004 Corvette Coupe) 

 $15,000 Two pre-paid burials 

 $12,940 Repairs upgrades to the home (windows, roof, driveway, etc.) 

   $7,500  Legal fees 

 $60,440 Total excessive resources protected 

 

Income Analysis 

Since the Wife has less than the MMMNA, she can keep approximately $938.75 of the 

Husband’s income while he is on Medicaid, leaving them with a monthly patient pay of 

approximately $261.25. 

 

 

Example 5 

A 78-year old husband and his 77-year old wife  own a house assessed at $225,000.  Husband 

has an IRA worth $85,000, they have joint checking, savings and other liquid assets worth 

$220,000.  The wife has $90,000 in a tax-deferred state retirement plan similar to a 401(k).  The 

own a beach cottage in North Carolina that is assessed at $185,000.  Husband has $1,000 per 

month Social Security income and $900 per month from a private pension.  Wife has $500 per 

month Social Security income and $1,200 per month from a state pension.  They have 2 children.  

The wife has been diagnosed with moderate to advanced dementia of the Alzheimer’s type.  Due 

to her dementia, she cannot add or understand money, she watches reruns of Oprah and whatever 

is playing on TV Land every day, and she thinks her family is trying to kill her.  She thinks her 

son is her husband.  Fortunately, though, some years ago both clients executed powers of 

attorney with broad powers, including gifting powers.  The couple has 3 children, but one is 

estranged.   

 

This analysis begins with determining the spousal resource allowance to determine what the 

Husband can keep, followed by implementing strategies to protect the excessive resources. 

 

Spousal Resource Allowance 

As of the snapshot date, we determine the total countable resources: 

 

 $85,000 Husband IRA 

          $220,000 Liquid assets 

 $90,000 Wife’s qualified money 

          $185,000 Beach cottage 

          $580,000 Total countable resources 

 

Therefore, the Husband can keep $109,560 and the remainder must be otherwise disposed of.  Of 

the $109,560 to be retained, we should select assets in an efficient manner.  In this case, the 

husband wants to keep the cottage if possible and he is paying taxes on the interest income and 

required minimum distributions from his IRA money.  The retained assets of $109,560 in 

countable resources will consist of: 
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 $85,000 Husband IRA 

 $24,560 Liquid assets 

          $109,560 Total retained assets 

 

The beach cottage can be excluded as a resource under the good faith effort to sell provision, 

thereby eliminating this as a resource.  Also, the cottage will be titled to the Husband’s name and 

thus can be eliminated as a resource perpetually. 

 

The excessive resources will consist of: 

 

 $195,500 Liquid resources 

   $62,000 Wife’s IRA (after the taxes are paid on the liquidation) 

 $257,500 Total excessive resources 

 

Protecting the Excessive Resources 

The Husband can effectively protect the entire $257,500 in excessive resources as follows: 

 

   $25,000 Upgrade his automobile (2008 Mercury Grand Marquis) 

   $15,000 Two pre-paid burials 

   $20,000 Repairs upgrades to the home (windows, roof, driveway, etc.) 

 $197,500 Single-premium immediate annuity 

 $257,500 Total excessive resources protected 

 

Income Analysis 

Since the Husband’s income is greater than the MMMNA, he cannot keep any of the wife’s 

income.  However, the annuity purchased provides him with an additional $3,000 per month 

income, all of which is the husband’s to spend as he desires. 


