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I. Generally. 

A. What is a mandatory outpatient treatment order (MOT)? 

B. Why is a MOT important? 

C. What are the general requirements of a MOT? 

D. The role of the lawyer for the concerned family member.  

1. As counsel for petitioner in involuntary admission proceedings 

2. As surrogacy interplay counsel.1

3. Psychiatric advance directive.

 
2

a. Dual representation issues: who is the client? 

 

b. Guardianship.3

II. Procedure. 

 

A. Types. 

1. Hearing on initial petition for involuntary admission (commitment). 

a. As an alternative to and instead of inpatient treatment.4

                                                 
1 Virginia Code § 37.2-805.1. 

  

2 Virginia Code § 54.1-2986.2 (B, C).  Dress me in sack cloth and make me eat locusts, but, again, note the curious 
Catch 21 which subparagraph C provides to the wary and the unwary alike: unless (and even if?) the declarant 
affirmatively and expressly negates the protest provisions of the statute, the agent may ignore and transgress the 
objections of his principal if approved by the facility’s “patient care consulting committee, if one exists, or otherwise 
by two physicians not currently involved in the patient's care or in the determination of the patient's capacity to 
make health care decisions.”  
3 Virginia Code § 64.2-2009 (C). “Unless the guardian has a professional relationship with the incapacitated person 
or is employed by or affiliated with a facility where the person resides, the court's order may authorize the guardian 
to consent to the admission of the person to a facility pursuant to § 37.2-805.1, upon finding by clear and convincing 
evidence that (i) the person has severe and persistent mental illness that significantly impairs the person's capacity to 
exercise judgment or self-control, as confirmed by the evaluation of a licensed psychiatrist; (ii) such condition is 
unlikely to improve in the foreseeable future; and (iii) the guardian has formulated a plan for providing ongoing 
treatment of the person's illness in the least restrictive setting suitable for the person's condition.” 
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b. As a conditional release mechanism after inpatient treatment entered sua 
sponte at the involuntary admission hearing. 

2. Hearing on motion for MOT after involuntary admission. 

B. Tribunal and Parties. 

1. Court (often the Special Justice).5

2. Respondent. 

 

3. Community Services Board. 

C. Forms. 

1. Petition. 

2. Order. 

D. Filing and Notice. 

1. Notice to Respondent. 

2. Electronic service. 

E. Hearing. 

1. Time limits. 

a. Temporary detention order (TDO). 

(i) Issuance of temporary detention order up to 96 hours after initial petition.6

(ii) The TDO must be executed within 24 hours of its issuance, or it is void.

 
7

b. Hearing on petition accompanied by temporary detention order. 

 

(i) 12 hour minimum notice.8

(ii) Maximum of 48 hours except for holidays; maximum, 72 hours.

 
9

2. Locus. 

 

3. Procedure. 

F. Enforcement. 

III. Resources. 

                                                                                                                                                             
4 Such orders are permitted pursuant to Virginia Code § 37.2-81observed more in the omission than in the grant, and 
are not the topic of this outline. 
5 Virginia Code § 37.2-803.  
6 Virginia Code § 37.2-809 (I).  Note that the magistrate must obtain another opinion from the local community 
services board (or its designee) before issuing another order within the 96 hour time upon the original petition.  
7 Id.  
8 Virginia Code § 37.2-817 (B).  “At least 12 hours prior to the hearing, the court shall provide to the community 
services board that prepared the preadmission screening report the time and location of the hearing.” 
9 Virginia Code § 37.2-817 (C). 
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A. Title 37.2, Chapter 8 of the Code of Virginia including voluntary and involuntary 
admissions, as well as Mandatory Outpatient Treatment provisions (see especially 
Virginia Code § 37.2-817)  

1. § 37.2-805. Voluntary admission, permitting release upon mandatory outpatient 
treatment order if other criteria are met. 

2. § 37.2-815 (B). This statute requires an independent assessment of whether the 
Respondent meets the criteria for mandatory outpatient order after initial inpatient 
treatment. The assessor reports to the Court and is not beholden to the hospital or 
the Community Services Board.  

3. § 37.2-816. This statute requires a comprehensive report by the Community 
Services Board, which must address among other things, “where appropriate,” the 
Board’s “recommendations for mandatory outpatient treatment.”  

4. § 37.2-817.

a. MOT 
  This is the principal statute for ordering MOT in Virginia. 

as a part of the initial order requiring
(i) Subsection (C1) provides that in “the [initial] order for involuntary 

admission, the [Court] may authorize the treating physician to discharge 
the person to mandatory outpatient treatment under a discharge plan 
developed pursuant to subsection C2, if the [Court] further finds … that (i) 
the person has a history of lack of compliance with treatment for mental 
illness that at least twice within the past 36 months has resulted in the 
person being subject to an order for involuntary admission pursuant to 
subsection C; (ii) in view of the person's treatment history and current 
behavior, the person is in need of mandatory outpatient treatment 
following inpatient treatment in order to prevent a relapse or deterioration 
that would be likely to result in the person meeting the criteria for 
involuntary inpatient treatment; (iii) as a result of mental illness, the 
person is unlikely to voluntarily participate in outpatient treatment unless 
the court enters an order authorizing discharge to mandatory outpatient 
treatment following inpatient treatment; and (iv) the person is likely to 
benefit from mandatory outpatient treatment.  

 inpatient involuntary treatment. 

(a) The court sets the duration of mandatory outpatient treatment order 
based upon the community services board recommendations, but the 
term cannot exceed 90 days.  

(b) Upon expiration of the order for mandatory outpatient treatment, the 
patient is  be released unless the order is continued upon motion of the 
Community Services Board for a further period of up to 180 days.10

(ii) Subsection (C2) directs the treatment of a patient who is initially ordered 
into mandatory outpatient treatment in the initial civil commitment 
proceeding.  

  

                                                 
10 § 37.2-817.4. 
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The physician maintains authority to retain the patient until the 
physician believes the discharge to mandatory outpatient treatment is 
safe.11

b. 
 

Following inpatient involuntary treatment upon motion of the inpatient’s 
treating physician, a family member or “personal representative.”12

(i) Subsection (C) provides in relevant part that “[u]pon motion of the 
treating physician, a family member or personal representative of the 
person, or the community services board serving the area where the 
facility is located, a hearing shall be held prior to the release date of any 
involuntarily admitted person to determine whether such person should be 
ordered to mandatory outpatient treatment pursuant to subsection D upon 
his release if such person, on at least two previous occasions within 36 
months preceding the date of the hearing, has been (A) involuntarily 
admitted pursuant to this section or (B) the subject of a temporary 
detention order and voluntarily admitted himself in accordance with 
subsection B of § 37.2-814. 

  

(ii) The hearing must be held within 72 hours after receiving the motion for a 
mandatory outpatient treatment order, but if the 72-hour period expires 
on a Saturday, Sunday, or legal holiday, the hearing must be held by the 
close of business13

5. § 

 on the next day that is not a Saturday, Sunday, or legal 
holiday.  

37.2-817.1.Monitoring mandatory outpatient treatment.  

6. § 37.2-817.2.Court review of mandatory outpatient treatment plan or discharge plan  

7. § 37.2-817.3.Rescission of mandatory outpatient treatment order.. (11)  
                                                 
11 “In no event shall the treating physician discharge a person to mandatory outpatient treatment under a discharge 
plan as authorized pursuant to subsection C1 if the person meets the criteria for involuntary commitment set forth in 
subsection C.”  
12 Who is a personal representative? Probate and estate planning professionals will recognize the term as the generic 
executive of a decedent’s estate, either an administrator or executor.  “However, it is not entirely clear who could be 
a ‘personal representative’, and this term is not further defined in the applicable statutes. The term ‘personal 
representative’ appears frequently in many other places in the Code, most often in the context of fiduciary duties 
and similar matters. It also appears elsewhere in Title 37.2 (see, for example, §37.2-804.2, relating to disclosure of 
health information). The term ‘personal representative’, as it appears in Title 37.2, is often understood to be an 
individual who has an obvious close relationship with the hospitalized person (such as a close friend, caregiver or 
caretaker), and whose values and goals for the person are compatible with the person's own interests.  
In the context of §§37.2-805 and 37.2-817 C, there is potential for some conflict or confusion when a ‘personal 
representative’ files a motion for a MOT hearing. For example, it is foreseeable that an individual self-described as 
a ‘personal representative’ of the hospitalized person might have a different view about the need for MOT following 
discharge than the hospitalized person himself. At the hearing, the hospitalized person might object to the 
description of the person who filed the motion as a ‘personal representative’, and move for dismissal of the motion 
on that basis. CSBs, hospitals and physicians should consider who might qualify as a ‘personal representative’ in 
this context. However, it is the court that will decide who actually qualifies as a ‘personal representative’ in a 
particular case, and the judge or special justice may inquire further about the identity of the person who filed the 
motion to inform the court’s decision.” Department of Behavioral Health and Developmental Services, 
Implementation Guidance for HB 475 and HB 476, id., p. 2.  
13 These deadlines have stretched business hours until nearly midnight in some jurisdictions, particularly after a 
holiday Monday.  
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8. § 37.2-817.4. Continuation of mandatory outpatient treatment order.. (7)  

9. § 37.2-818. Clerk’s filing and notices; recordings.  

10. § 37.2-819. Collateral effects; gun rights, accelerated CCRE filing required for 
mandatory outpatient treatment.  

11. § 37.2-821.  Appeal of MOT order.  

a. A MOT order may be appealed to the circuit court in the jurisdiction where the 
patient is ordered to mandatory outpatient treatment.  

b. An appeal shall be filed within 10 days from the date of the order. 

c. Choice of venue shall rest with patient. (Example: Fairfax resident ordered to 
MOT in Chesterfield; the appeal may be to Fairfax or Chesterfield.) 

d. The circuit court may transfer the case if the other forum is more convenient.  

e. The appeal given priority over all other pending matters before the circuit 
court. 

B. Virginia Department of Behavioral Health and Developmental Services (DBHDS),   
Implementation Guidance for HB 475 and HB 476 (Motion For Mandatory Outpatient 
Treatment Prior To Discharge)(2012) 

C. Various, New York State Assisted Outpatient Treatment Program Evaluation (2009) 

D. Treatment Advocacy Center, A Guide for Implementing Assisted Outpatient Treatment 
(2012) 

E. T. S. Eliot, The Love Song of J. Alfred Prufrock (1920). “We have lingered in the 
chambers of the sea, By sea-girls wreathed with seaweed red and brown, Till human 
voices wake us, and we drown.” 
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