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V I R G I N I A:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

- - - - - - - - - - - - - - - - - - - X

PENELOPE PARASIDIS, et al.,           :

  Plaintiffs/Counterclaim-Defendants, :

vs.                        :  CL 2009-18447

HELEN ZISSIOS, et al.,                :  

  Defendants/Counterclaim Plaintiffs. :

- - - - - - - - - - - - - - - - - - - X

Courtroom 5A

     Fairfax County Courthouse

     Wednesday, June 29, 2011

 

     The above-entitled matter came on to be

heard before the HONORABLE LESLIE M. ALDEN, Judge, in

and for the Circuit Court of Fairfax County, in the

Courthouse, 4110 Chain Bridge Road, 5th Floor, Fairfax,

Virginia, beginning at approximately 9:20 o'clock a.m.
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1 * * * * * 

2 P R O C E E D I N G S 

3 (The Court Reporter was sworn by the Clerk of

4 the Court.)

5 THE COURT:  Good morning, everyone.

6 MR. BACON:  Good morning.

7 MR. MAHAFFEY: Good morning.

8 MR. McCLAFFERTY:  Good morning.

9 MR. SMYTH:  Good morning.

10 THE COURT:  All right, this is 2009-18447,

11 Parasidis and Zissios.

12 Counsel, would you please identify yourselves

13 for the record and tell me who's with you today?

14 MR. BACON:  May it please the Court, James

15 Bacon.  I represent the Counter-Defendants, Mrs.

16 Parasidis and her children.  With me at counsel table

17 is Mr. Sefton Smyth.  

18 Mrs. Parasidis is not able to be here.  When

19 we rescheduled this from --

20 THE COURT:  Last week.

21 MR. BACON:  -- last week, she had already

22 made a commitment, so we apologize for that.

23 THE COURT:  All right, thank you.  Good
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1 morning, Mr. Bacon.

2 MR. BACON:  Good morning.

3 MR. MAHAFFEY:  Please the Court, Your Honor,

4 Peyton Mahaffey for the Defendant/Counter-Plaintiff,

5 Margaret Karageorge, who is seated at the front, first

6 of the row, Laura Golden Liff from my firm, Lawrence

7 McClafferty, my partner.  Mr. Murphy is in the

8 courtroom, and Helen Zissios is also in the courtroom.

9 THE COURT:  All right, good morning.  Thank

10 you, Mr. Mahaffey.  I notice that the guardian ad litem

11 is not present today.

12 MR. MAHAFFEY:  Correct.  She was aware of the

13 date, but I don't know.  I'm not sure if she's coming

14 or not.

15 THE COURT:  All right.  Well, thank you all

16 for appearing today, and thank you for all of the

17 briefs that you submitted.  They were helpful to the

18 Court.  This case obviously is definitely sui generis

19 and your briefs were helpful.

20 I have now had a chance to review all of the

21 pleadings, the arguments of counsel, and the evidence

22 that was received during the trial of this case, and

23 I'm prepared today now to make a ruling.
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1 Based on all of the authorities, the

2 arguments, and the evidence, I conclude today that the

3 equitable remedy of recision is an appropriate remedy

4 in this case to be applied against Penny Parasidis and

5 her children.

6 I conclude, based on all of the evidence that

7 was received in this case, that the essence of the

8 Settlement Agreement was the payment of money by Mrs.

9 Karageorge to buy peace, dismissal of the actions from

10 her children, the Parasidis, and in return for the

11 Parasidis' agreement to cease any challenge to Mrs.

12 Karageorge's competency and to eliminate litigation in

13 return for the payment of money.  

14 And despite the payment of money by Mrs.

15 Karageorge, large sums of money by Mrs. Karageorge, I

16 conclude the that the Parasidis continued litigation

17 contrary to their promise in the Settlement Agreement

18 in the form of the institution of the present lawsuit,

19 which has now been nonsuited nevertheless, was

20 instituted.

21 Now, I conclude that the Settlement Agreement

22 was executed by Mrs. Karageorge because she either paid

23 or pledged to pay the large sums of money, but the
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1 agreement is executory with respect to the Parasidis

2 because it obligates them in an ongoing way to refrain

3 from doing what they did in this case.  And because

4 they did what they did in this case, the Parasidis, I

5 conclude that there was simply an utter failure of

6 consideration and that the contract must be rescinded

7 as to them.

8 Now, Mr. Bacon has made the argument that the

9 recision may not be had because one of the parties to

10 the contract, namely Paul Parasidis, was not before

11 this Court and the obligations of Mrs. Karageorge to

12 Paul and Paul to Mrs. Karageorge were not separable

13 from the obligations of the other parties to the

14 contract.  

15 However, after careful consideration, that

16 argument is rejected because of the nature of the

17 relief that's been requested in this case.  In coming

18 to that conclusion, I rely on the Bonsal v. Camp case,

19 the Shields v. Barrow case, and the other authorities

20 that are cited by Mrs. Karageorge in her briefs.

21 I conclude in the first instance simply that

22 Paul Karageorge, while he may be an interested party,

23 he's neither a necessary nor indispensable party.  I
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1 think the argument could surely be made that because of

2 the relief requested in this case, he doesn't even need

3 to be a party such that the Court would take no account

4 of the omission to make him a party.

5 But in any event, I conclude that his

6 obligations and his rights under the contract are

7 separable from the obligations and the rights

8 substantially of the other parties.  And so that the

9 Court can and will rule in this case to do complete and

10 final justice without affecting or derogating Paul's

11 rights and obligations.

12 Now, Mr. Bacon has also made the argument

13 that the parties cannot be placed in the status quo

14 ante but I reject that argument as well.  I conclude

15 that the parties can be placed in the status quo ante. 

16 Mrs. Karageorge can receive her money back and the

17 Parasidis can revive their competency litigation should

18 they be so advised.

19 Now, Mr. Bacon makes the further argument

20 that the doctrine of merger and bar precludes this

21 claim of recision, and the Court also rejects that

22 argument.  The Plaintiff relies primarily on a Circuit

23 Court case, Noland vs. Holsapple, but I conclude that
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1 that case is simply inapposite to the case at bar.

2 In the first instance, this Settlement

3 Agreement, unlike that in the Noland case, I conclude

4 was not an accord and satisfaction in the traditional

5 sense because the underlying litigation in this case,

6 Mrs. Karageorge was making no claim or counterclaim.  

7 In the guardianship petition, Mrs. Karageorge

8 was innocent.  She was accused on no wrong doing, no

9 misfeasance, no malfeasance.  The claim against her was

10 simply a challenge to her capacity.

11 The evidence educed at the trial through her

12 then attorney demonstrated that the settlement was done

13 in an effort to buy peace from her family.  Arguably,

14 one could conclude that that amounts to duress or a

15 lack of good faith.  

16 And I must say that this is one case where

17 fraud was not alleged where maybe it might have been.

18 But in any event, I conclude that the proper analysis

19 here is one regarding recision, not regarding accord

20 and satisfaction.  

21 Now, I think as I previously indicated in the

22 course of this case that guardianship, the so called

23 first litigation, that was brought pursuant to 37.1-
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1 1000 of the Code to determine Mrs. Karageorge's

2 competency, and it's always been a question in the

3 Court's mind as to how that litigation brought pursuant

4 to that statute could evolve into a case wherein Mrs.

5 Karageorge paid or pledged to pay nearly nine million

6 dollars to her relatives and their lawyers.  And it

7 seems to the Court that that turn of events and that

8 conclusion of that litigation is simply a perversion of

9 the court system and the guardianship statutes that

10 were enacted by the General Assembly to protect persons

11 and their estates for those who may not be able to look

12 after themselves.  So, the analysis that was used by

13 Judge Swett in his case is just simply inapplicable

14 here.

15 Furthermore, Mrs. Karageorge is not seeking

16 to revive some abrogated claim or cause of action.  She

17 asserted no claim or cause of action in the so called

18 first litigation.  And certainly, if the Parasidis want

19 to reinstate that guardianship case, the Court will

20 reinstate it on the docket.

21 Now, the determination with respect to

22 reinstating the case on the docket is really consistent

23 with this Court's sustaining of the plea in bar in the
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1 so called third litigation, the third litigation which

2 is another conservatorship petition alleging incapacity

3 of Mrs. Karageorge.

4 Previously, this Court sustained a plea in

5 bar in that so called third litigation.  And my

6 rationale at that time was that the parties' Settlement

7 Agreement in the so called first litigation, which

8 amounted to an agreement to divest the Court of

9 jurisdiction over guardianship action, was an agreement

10 that was simply against public policy.  And that was

11 the Court's rationale for overruling that plea in bar

12 because I just have serious doubts as to whether the

13 Settlement Agreement was enforceable at all.  Neither

14 party argued that, so I don't base my ruling on that,

15 but nevertheless, it's something that's in the Court's

16 mind.

17 Now, I ruled that the substantial purpose of

18 the lawsuit failed, failed of its essential purpose by

19 the filing of this incident lawsuit.  Now, Mr. Bacon

20 argued that this lawsuit was filed in order to secure

21 nonperformance, alleged nonperformance by Mrs.

22 Karageorge.  That argument is rejected.

23 In the Settlement Agreement, the Parasidis
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1 agreed to forego any claim against Mrs. Karageorge

2 except one arising solely from her nonperformance of

3 the Settlement Agreement.  And try as she might, the

4 Parasidis have simply failed to show that any of their

5 claims related to a failure by Mrs. Karageorge in

6 performance of the agreement.  

7 As the exhibits that were referred to by Mr.

8 Mahaffey in his closing argument demonstrate, the

9 Parasidis allegations in this case related to the

10 Mercedes, to a transfer of trust property, a violation

11 of trust documents, or other uses of Mrs. Karageorge's

12 assets, none of which related solely to her performance

13 of the Settlement Agreement.  

14 And to the extent any fact finder could

15 conceivably conclude that a performance breech was

16 included among the claims that the Parasidis raised in

17 this case, the evidence educed at trial was wholly

18 insufficient to prove that any breach was anything but

19 diminimus or that any breach resulted in the Parasidis

20 suffering of any damage.  

21 Penny Parasidis said it in her testimony, she

22 said it was all about the Mercedes.  And there was

23 mention made in the closing argument by the Parasidis
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1 that we don't dispute she can do what she wants, the

2 question is, does she know what she's doing.  And those

3 are exactly the claims that the Parasidis gave up in

4 the Settlement Agreement.

5 So for these reasons, I conclude that

6 recision as to the Parasidis and the Parasidis children

7 is required in this case.  And the Parasidis are

8 ordered to disgorge the payments that they've received

9 pursuant to the contract.

10 Now, the payments that Mrs. Karageorge made

11 to other vendors may not be so easily decipherable. 

12 And I will entertain argument from counsel as to which

13 of those payments may be separable and which may not be

14 separable because I think certainly some may be and

15 some may not be because payments that Mrs. Karageorge

16 made that inured to the benefit of all of the parties I

17 think are not separable.

18 So with exception of that detail, that

19 concludes my ruling on the issue of recision.

20 Now, let's do this; that's my ruling, I'll

21 take a question from counsel if you have one, if

22 something I've said isn't clear at this time, however,

23 I will also give you the opportunity if, upon
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1 reflection you feel I've made some mistake, you can

2 submit something further to me.

3 MR. MAHAFFEY:  Your Honor, I have no question

4 about your ruling.  I'm happy to address the separate

5 vendor issue this morning if Your Honor would like.

6 THE COURT:  Well, let me conclude my ruling

7 and then we'll take that up.

8 MR. BACON:  I just have a question.  Your

9 Honor hasn't addressed the agency issue.

10 THE COURT:  I'm going to get to that.  I'm

11 going to ask my clerk, though, if she would retrieve

12 from my desk the other papers that I had related to

13 these matters today.  It's a big stack.

14 All right.  The ruling on recision I think

15 resolves the case, however, I want to rule on the

16 agency issue so that in the event some other court has

17 the opportunity to review this, everything can be

18 resolved at once.

19 Now, the claim here by Mrs. Karageorge is

20 that Steve Parasidis, who has brought the so called

21 third litigation, did so as an agent of Penny

22 Parasidis, therefore, Penny violated the Settlement

23 Agreement, in addition to the ways that I've mentioned,
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1 by bringing the third litigation.

2 Now, in Virginia, agency is defined as a

3 fiduciary relationship resulting from one person's

4 manifestation of consent to another person that the

5 other shall act on his behalf and subject to his

6 control and the other person's manifestation of consent

7 so to act.  

8 Now, in this case, Steve Parasidis did not

9 need any authority from Penny to bring the second

10 conservatorship.  He was entitled to do it in his own

11 right, empowered by the statute to do it in his own

12 right.  So it's difficult to apply an agency theory

13 upon a person who has an independent right to act

14 because the idea of agency theory is to attribute

15 liability to one who didn't act for the act of another,

16 one who couldn't act except with the express or implied

17 agency of another.

18 And here, Steve's actions could be done in

19 his own right.  He simply didn't need to be an agent of

20 Penny.  And none of the cases that the Court has

21 reviewed deal with a situation such as this one.  

22 However, the evidence in this case clearly

23 did demonstrate that Penny knew about it.  I think the
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1 evidence indicated that she directed it, she

2 communicated with third parties regarding it.  

3 For all of the reasons that Mr. Mahaffey set

4 out in his briefs, the evidence fully supports the idea

5 that she had full knowledge of what he was doing and

6 may have even encouraged, directed it, or let it.  And

7 Penny's testimony to the contrary was simply not

8 credible, so her efforts to disavow her participation

9 in that regard were simply unbelievable.

10 The argument was also made that Steve was a

11 participant in the first litigation and therefore

12 should be bound by the Settlement Agreement on a theory

13 of agency, and the Court rejects that argument.  That's

14 simply not supportable.

15 Now, although I conclude that the facts

16 support the idea that Penny had full knowledge of what

17 Steve was doing and was perhaps directing what he was

18 doing, I can't conclude that she had the intention to

19 avail herself of the benefits of the second

20 guardianship petition because legally speaking, there

21 should be no benefit to her of the second guardianship

22 petition.

23 So my conclusion is even though I decide as a
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1 matter of fact that she was involved, had full

2 knowledge, was directing the actions, I just can't

3 adopt an agency theory in the context of this case; I

4 don't think the law contemplates it.  So that concludes

5 my ruling with respect to agency.

6 Do counsel have any questions on that issue?

7 MR. BACON:  No, Your Honor.

8 THE COURT:  Once again, if counsel thinks

9 I've made some error, I'm happy to consider anything

10 further you want to submit that you haven't already

11 said.

12 MR. MAHAFFEY:  Your Honor, I do have a

13 question.  You're saying that the facts did support

14 that Steve Parasidis may have been directed by Penny, I

15 mean all the things that we talked about, but that just

16 as a matter of law --

17 THE COURT:  Correct.

18 MR. MAHAFFEY: -- agency doesn't seem to fit

19 this situation?

20 THE COURT:  Correct.  I think it just doesn't

21 fit in the agency law that's been established in the

22 Commonwealth heretofore.

23 MR. MAHAFFEY:  Okay, I just wanted that
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1 clarification.  Thank you.

2 THE COURT:  All right.  Mr. Bacon?

3 MR. BACON:  Just in terms of the timing,

4 what's the timing on submissions?

5 THE COURT:  Well, oh, I'd say very shortly.

6 MR. BACON:  Within --

7 THE COURT:  A week.

8 MR. BACON:  In terms of arguing the

9 disgorgement vendor issues, is that in writing by brief

10 or is that --

11 THE COURT:  Well, are you prepared to say

12 anything about it today?

13 MR. BACON:  I can't even remember what it was

14 to be perfectly honest.  I didn't bring anything.  I

15 didn't know we were going to have that issue.

16 THE COURT:  Okay.  Well, then I guess we're

17 going to need to hear that on another day.

18 MR. MAHAFFEY:  I can do it on another day or

19 I can do it this morning, Your Honor, so far as what

20 our position would be on that.

21 THE COURT:  Well, why don't you tell me what

22 your position would be and then Mr. Bacon can respond

23 to that on another day and we can take it up on another
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1 day.  I would not intend to take any further evidence.

2 MR. MAHAFFEY:   All right.  It's my

3 understanding the 1.6 million paid to Penny needs to be

4 disgorged and the payments to Rita, Pauline, and Steven

5 Parasidis, the 1.15 million each would be rescinded,

6 she'll be relieved from that obligation.  And then the

7 other, there was $714,000 tax paid on Penny's behalf. 

8 I don't know what the tax consequences will be for the

9 disgorgement of the 1.6 million, but to the extent Mrs.

10 Karageorge has actually already paid that $714,150,

11 that certainly was paid directly for Penny, only for

12 Penny's benefit.  Paul Parasidis, $804,150 was paid

13 only for his benefit.  So I think that's easily money

14 paid to the Parasidis.

15 The other payments, the vendor payments; I've

16 got Exhibit 113, trial Exhibit 113A, and I'm looking at

17 and it and it appears to me that the payments to the

18 guardian ad litem, Anne Heishman, for Steven Parasidis

19 would be a vendor payment that is easily dissected and

20 is attributable to the Parasidis.  And the Allred

21 Bacon, the Max Dorian fees and costs for Penny's

22 attorney's fees which were paid by Mrs. Karageorge

23 would be easily dissected.
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1 As to the others, the payments to the medical

2 doctors, I mean arguably that is not directly

3 attributable to anyone, it was for the benefit of the

4 Court to have that information should that case have

5 gone to trial, so I would not contend that those funds

6 need to be repaid.  And the attorney's fees that Mrs.

7 Karageorge incurred, the McCammon Group fees, Terry

8 Legum fees, who was the attorney that represented the

9 Zissios, and Mr. Rugel, the guardian ad litem for Mrs.

10 Karageorge, I don't see that those --  at least my

11 thinking right now is that those -- while they are

12 triggered by the litigation, clearly, essentially,

13 proximately caused by Penny Parasidis, they were not

14 payments to or on behalf of Penny Parasidis.  So I

15 don't think that those would be something, in at least

16 my current thinking, that we would contend on a motions

17 day would be covered.

18 But clearly, the payments.  And we had

19 highlighted them on the board, Your Honor will remember

20 that, the 1.6, the three 1.15 millions, $714,000, and I

21 would contend the $140,000 and the $2,025 number would

22 be part of the disgorgement.

23 THE COURT:  All right.  So, Mr. Bacon, that's
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1 Mr. Mahaffey's position.

2 MR. BACON:  I agree with his position with

3 respect to the vendor payments except for Allred Bacon. 

4 The uncontroverted evidence was that those payments

5 were for both Penny and for Paul.  There's been no

6 attempt or way to separate the payments out, so we do

7 not agree with that.  I know our time is running, but

8 that's my initial response.

9 THE COURT:  Isn't that correct, Mr. Mahaffey?

10 MR. MAHAFFEY:  I have to apologize to Mr.

11 Bacon, I didn't hear what he said.

12 THE COURT:  He said that the evidence was

13 that the Bacon fees were for both Paul and Penny and

14 that there was no distinction made.

15 MR. MAHAFFEY:  I don't think there was any

16 evidence.  There was argument from Mr. Bacon in closing

17 on that point, but I don't think there was any evidence

18 on it certainly from the Parasidis as to how those fees

19 were apportioned.  It was just the statement, which is

20 not evidence, of counsel.

21 MR. BACON:  Your Honor, Penny testified to

22 that, I believe, if you review your notes.  I'll pull

23 the transcript if we need to to show Mr. Mahaffey where
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1 she testified to that.

2 THE COURT:  Well, if it's an issue, I guess

3 you're going to need to do that.  I don't know that --

4 MR. MAHAFFEY:  Yeah, I think Penny said that

5 she offered to pay the costs out of the box --

6 THE COURT:  Up front.

7 MR. MAHAFFEY: -- for everyone.

8 THE COURT:  Well, let me see if I have

9 anything in my notes about it.  I don't think I was

10 thinking about that at the time, so I'm not sure I --

11 MR. MAHAFFEY:  And then, while Your Honor is

12 looking at the notes, the only other I guess

13 clarification or housekeeping matter, I assume that the

14 submissions would be made by counsel, if any, would be

15 in the form of essentially a motion to reconsider

16 subject to the normal requirements and it would be

17 briefed and would not necessarily require argument.

18 THE COURT:  It would, and what I'm asking you

19 to do is now that I've ruled, if you believe I've made

20 an error in something and you haven't said it before,

21 I'm giving you the opportunity to add it.  I mean,

22 clearly this case doesn't have a precedent.

23 MR. BACON:  Are we going to schedule a time
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1 for the argument on vendor issues or brief that?

2 THE COURT:  Let me just see if I have

3 anything in my notes about that so you don't --  

4 (The Court referred to her notes. Pause.)

5 Mr. Bacon, I just don't have anything in my

6 notes about that, so if that continues to be a factual

7 disagreement, you'll have to find that in the

8 transcript.

9 MR. BACON:  Okay.  

10 THE COURT:  I don't recall there being a

11 distinction made or a separation about the fees.

12 MR. BACON:  I agree.

13 THE COURT:  But I may just not recall that. 

14 All right, so what about Friday, July 22 for entry of

15 an order?

16 MR. MAHAFFEY:  Your Honor, I'm going to be at

17 the Bar Association meeting.

18 THE COURT:  All right, Friday, July 29?

19 MR. BACON:  My first day is August 12th.

20 MR. MAHAFFEY:  Wow.  Your Honor, we can

21 certainly do it before that.  I mean we can do it next

22 Friday, July 1st, we can do it Friday, July 8th, or

23 Friday, July 15th.
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1 THE COURT:  Well, none of those dates are

2 really available for the Court.

3 MR. MAHAFFEY:  And we're happy to obviously

4 come in if Your Honor wants to give us twenty minutes,

5 I mean it will be less than thirty minutes I assume

6 because it would be on a motions day anyway.  If you

7 could find any other time, we would be happy to do

8 that.

9 THE COURT:  I think things are fairly full

10 between now and then anyway.  So shall we say Friday,

11 August 12th?

12 MR. BACON:  On your regular calendar at 10:00

13 o'clock?

14 THE COURT:  At 10:00 o'clock.

15 MR. MAHAFFEY:  And that would be, in essence,

16 for entry of --

17 THE COURT:  Of an order.

18 MR. MAHAFFEY:  -- the final judgment order in

19 the case?

20 THE COURT:  Correct.

21 MR. MAHAFFEY:  Following argument?

22 THE COURT:  (Nodding head.)

23 MR. MAHAFFEY:  So we will come to court
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1 prepared with an order.

2 THE COURT:  A final order.

3 MR. BACON:  If counsel wouldn't mind sharing

4 that with me before so maybe I could narrow the issues

5 down --

6 MR. MAHAFFEY:  Definitely do that.

7 THE COURT:  Okay.  

8 MR. BACON:  -- that might be helpful.

9 THE COURT:  All right.  And then in the

10 meantime, if anybody -- and I'm not inviting anything,

11 believe me, but I'm simply permitting, if you think

12 I've committed a reversible error and there's some

13 authority you haven't cited before, you may do so.  

14 If you could do so, let's say, just by the

15 end of the month, July 29th.  And if either side

16 submits something, I'll let the other side know if I

17 want something in response.

18 All right, is there anything else we can do

19 in this case today?

20 MR. MAHAFFEY:  I don't think so, Your Honor.

21 THE COURT:  All right.  Counsel, thank you

22 all for appearing in this case.  We'll see you on

23 August 12th.
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1 MR. BACON:  Thank you, Your Honor.

2 MR. MAHAFFEY:  Thank you, Your Honor.

3 THE COURT:  Thank you.

4 MR. McCLAFFERTY:  Thank you, Your Honor.

5 * * * * *

6 (Whereupon, at approximately 9:54 o'clock

7 a.m., the hearing in the above-entitled matter was

8 concluded.)
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* * * * * 
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I, COURTNEY SEBASTIAN, a Verbatim Reporter,
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the foregoing proceeding to the best of my ability

which I thereafter reduced to typewriting to the best

of my ability, that the foregoing is a true record of

said proceedings taken to the best of my ability; that

I am neither counsel for, related to, nor employed by

any of the parties of the action in which these

proceedings were held; and, further, that I am not a

relative or employee of any attorney or counsel

employed by the parties hereto, nor financially or

otherwise interested in the outcome of the action.

/s/ Courtney Sebastian  

COURTNEY SEBASTIAN
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