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1. Overview. 

A. The phrase “special needs” is generally not a legally defined term, but often used as a 

catchall phrase for a person with physical or mental disabilities.1 

B. Special needs for purposes of this outline focuses upon persons approaching their 18th 

year who have demonstrably evident physical or mental disabilities not associated with 

the ordinary travails of growing up. 

C. In Virginia, at age 18,2  a person becomes legally capable of conducting his affairs. He is 

therefore independently, legally accountable for his actions (or omissions to act) at that 

age.3  

D. In this work, the phrase special needs child refers to a person with special needs who is, 

or soon will be, 18 years of age. 

                                                 
1 See, e.g., in relation to adoption assistance, Virginia Code § 63.2-1300, defining a child with special needs who 
may qualify for certain financial assistance as a child who is in the custody of a local jurisdiction, subject to 
adoption, and “unlikely [to] … be adopted within a reasonable period of time due to one or more factors including, 
but not limited to: 1. Physical, mental or emotional condition existing prior to adoption; 2. Hereditary tendency, 
congenital problem or birth injury leading to substantial risk of future disability; or  3. Individual circumstances of 
the child related to age, racial or ethnic background or close relationship with one or more siblings.” 
2 Virginia Code § 1-203. Adult. — "Adult" means a person 18 years of age or more. (1972, cc. 824, 825, § 1-13.42; 
2005, c. 839.)  Virginia Code § 1-204. Age of majority. — For the purposes of all laws of the Commonwealth 
including common law, case law, and the acts of the General Assembly, unless an exception is specifically provided 
in this Code, a person shall be an adult, shall be of full age, and shall reach the age of majority when he becomes 18 
years of age. (1972, cc. 824, 825, § 1-13.42; 2005, c. 839.) Virginia Code § 1-207. Child; juvenile; minor; infant. — 
"Child," "juvenile," "minor," "infant," or any combination thereof means a person less than 18 years of age. (1972, 
cc. 824, 825, § 1-13.42; 2005, c. 839.) 
3While infants may make various forms of whoopee at age 15 (Virginia Code § 18.2-63), wed at age 16 (Virginia 
Code § 20-48, unless having whoopeed, one is great with child, in which case the fetters of matrimony may be 
shackled at an earlier age), and drive horseless carriages at age 16.25 (Virginia Code §46.2-334), sigh, even an 
otherwise sui juris adult is forbidden the pleasures of fruits and grains brewed, distilled or fermented until the hoary 
hairs of 21 crown him (Virginia Code § 4.1-305).  
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E. There are differing definitions of disability and incapacity depending upon the context in 

which the definition is relevant.  

1. Thus, a “person under a disability” for purposes of Virginia law may or may not be an 

incapacitated person, and may or may not be a person with a disability.  For example, 

a “disabled person” may or may not be incapacitated and may or may not have full 

legal capacity to enter into contracts, make a will, etc., depending upon the state or 

federal issue at issue.  

2. A “person under a disability” for purposes of special protections accorded in litigation 

includes:  

a. a person convicted of a felony during the period he is confined;  

b. an infant; 4 

c. an incapacitated person as defined in § 37.2-1000, as discussed below;  

d. an incapacitated ex-service person under § 37.2-1016; or  

e. any other person who, upon motion to the court by any party to an action or suit 

or by any person in interest, is determined to be (i) incapable of taking proper care 

of his person, or (ii) incapable of properly handling and managing his estate, or 

(iii) otherwise unable to defend his property or legal rights either because of age 

or temporary or permanent impairment, whether physical, mental, or both. Such 

impairment may also include substance abuse as defined in § 37.2-100.5  

3. An “incapacitated person” for purposes of determinations of whether a guardian or 

conservator should be appointed to control the personal and financial issues of such 

a person is an adult – or nearly an adult, as discussed below – who, at age 18, 

would become fully sui juris, but who is found “by a court to be incapable of 

receiving and evaluating information effectively or responding to people, events, or 

environments to such an extent that the individual lacks the capacity to (i) meet the 

essential requirements for his health, care, safety, or therapeutic needs without the 

assistance or protection of a guardian or (ii) manage property or financial affairs or 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
4 Virginia Code § 1-232. Person under disability. — "Person under disability" includes a person less than 18 years 
of age. (1972, cc. 824, 825, § 1-13.42; 2005, c. 839.). 
5 Virginia Code § 8.01-2. (6). 
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provide for his support or for the support of his legal dependents without the 

assistance or protection of a conservator.”   

a. Poor judgment alone, on the part of a person 18 years of age or older, is not 

sufficient evidence that his is “an incapacitated person” such as to justify the 

appointment of a guardian or conservator for him.6 

b. Until a court acts, a person who is in fact “incapacitated” as defined here is not 

entitled to the automatic protections, or burdened with the limitations, which 

otherwise flow from such a finding.7 

4. “Incapacity” for purposes of the Virginia Uniform Power of Attorney Act, effective 

July 1, 2010, means “inability of an individual to manage property or business affairs 

because the individual: (1) Has an impairment in the ability to receive and evaluate 

information or make or communicate decisions even with the use of technological 

assistance; or (2) Is missing or outside the United States and unable to return.” 8 

5. A person is “disabled” for purposes of federal entitlement law9 if he meets the 

Social Security definition of “disability,” which means the “inability to engage in 

any substantial gainful activity by reason of any medically determinable physical or 

mental impairment which can be expected to result in death, or has lasted or can be 

expected to last for a continuous period of not less than 12 months. 10 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
6 Virginia Code § 37.2-1000. 
7 For example, until such a finding is made, and in the absence of any other legal determination resulting from other 
judicial acts (felony conviction, civil commitment, etc.) a person who is actually incapacitated may vote, bear arms, 
and operate motor vehicles.  He may also presumptively contract, make a will (Virginia Code § 64.1-47), donate 
property, and be sued for civil claims without the appointment of a guardian ad litem (Virginia Code § 8.01-9). 
8 Virginia Code § 26-71.02. 
9 This definition includes, for this work, Medicaid in Virginia.  “The Social Security Administration (SSA) defines 
disability for an individual who is age 18 or older as the inability to do any substantial gainful activity (work) 
because of a severe, medically determinable physical or mental impairment which has lasted or is expected to last 
for a continuous period of not less than 12 continuous months, or which is expected to result in death. SSA defines 
disability for a child under age 18 as having a medically determinable physical or mental impairment or combination 
of impairments that causes marked and severe functional limitations, and that can be expected to result in death or 
that has lasted or can be expected to last for a continuous period of not less than 12 months. However, a child cannot 
be found disabled if, at application, the child is performing substantial gainful activity and is not currently entitled to 
SSI benefits.” Va. Medicaid Manual § M 0310.112  
10 Slightly different (and generally more liberal) rules apply to persons whose special need arises by reason of  
blindness, defined as “central visual acuity of 20/200 or less in the better eye with the use of a correcting lens. An 
eye which has a limitation in the field of vision such that the widest diameter of the visual field subtends an angle no 
greater than 20 degrees shall be considered as having a central visual acuity of 20/200 or less.” POMS, DI 
26001.001 Definition of Blindness (http:/policy.ssa.gov/poms.nsf/links/0426001001).  For example, the monthly 
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a. “‘Substantial gainful activity’ (SGA) means the performance of significant 

physical or mental activities in work for pay or profit, or in work of a type 

generally performed for pay or profit. Significant activities are useful in the 

accomplishment of a job or the operation of a business and have economic value. 

Work may be substantial even if it is performed on a seasonal or part-time basis, 

or even if the individual does less, is paid less, or has less responsibility than in 

previous work. Work activity is gainful if it is the kind of work usually done for 

pay, whether in cash or in kind, or for profit, whether or not a profit is realized. 

Activities involving self-care, household tasks, unpaid training, hobbies, therapy, 

school attendance, clubs, social programs, etc., are not generally considered to be 

SGA.” 11 

b. Persons who can generate more than a certain amount in SGA are presumed not 

disabled. The Social Security Administration publishes the SGA threshold each 

year.12 For 2010, it is $1,000 per month. 

F. Dates, income / resource limitations, etc., are current through May 1, 2010. 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                                                                                                                             
SGA amount for statutorily blind individuals for 2010 is $1640, except in Supplemental Security Income (SSI) 
cases, discussed generally below.  
11 POMS, DI 24001.001 Definition of Substantial Gainful Activity (SGA) 
(http:/policy.ssa.gov/poms.nsf/links/0424001001.)  
12 See http://www.ssa.gov/OACT/COLA/sga.html.  
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2. Capacity: Its Importance and Its Tests.  

A. A person with special needs may have capacity to enter into legal arrangements, or he 

may not.    

1. FDR was clearly physically disabled; he could not drive himself to the White 

House, yet he was obviously capable of  managing his own affairs – and those of 

the nation – through his terms as President.  Helen Keller had considerable 

impairments, but could anyone consider her to be incapable of appointing someone 

to handle her affairs or provide transportation to visit Mrs. Roosevelt, as she often 

did? 

2. In contrast, there are profoundly impaired special needs children whose mental or 

emotional infirmities are not immediately evident to anyone other than their parents 

and health care providers.  Persons with certain mental impairments at the extreme 

ranges are examples of this; for example, some persons with untreated (or 

untreatable) schizophrenia, schizoaffective disorders, and early onset dementia are 

clearly incapable of managing their financial and, in some cases, personal affairs.  

B. A parent of a soon to be adult special needs child should consider the nature, scope, and 

likely progression of the cause of his special needs when considering estate and life 

planning for the special needs child.  The objective should be to employ the best legal 

tools for the job of meeting the special needs of the child and the parent.  

1. Voluntary legal arrangements such as trusts, wills, powers of attorney, and advance 

medical directives rely upon the capacity of the special needs child to enter into 

them. 

2. It is important for professionals to predict whether such documents should be 

recommended.   

a. For example, every will and power of attorney, and most advance directives,  are 

entirely revocable.   

b. It will do little good to rely upon a power of attorney as a means to conduct the 

business of a moderately autistic special needs child if the child is subject to being 

defrauded by a Nigerian internet racket.  A self settled trust by a special needs 
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child in which the internet thief must get past the trustee – usually the parent or a 

sibling – would be better.  

c. Similarly, it will be of little benefit to have an ordinary medical advance directive 

if the bi-polar child’s predictable mental state makes it likely that any attempt to 

follow up on medical treatment will be met with a revocation or limitation of the 

advance directive.  A psychiatric advance directive would be better. 

C. Specific Mental Capacity Tests. 

1. Different legal instruments, different tests.13 

2. Deeds and Contracts.   

“In a suit to invalidate a deed upon the ground of mental incapacity, the applicable 

law is settled. Every person is presumed to be of sound mind, and the burden is upon 

the party who alleges to the contrary to establish such charge. Howard v. Howard, 

112 Va. 566, 568, 72 S.E. 133, 133 (1911). The test for determining whether one 

lacks sufficient capacity to become bound absolutely by deed or contract is whether, 

at the time the instrument was executed, the grantor possessed sufficient mental 

capacity to understand the nature of the transaction and to agree to its provisions. 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
13 “A contract involves a bilateral exchange, a meeting of the minds, and an understanding of obligations undertaken 
— factors not present in taking an elective share. A will requires action by only the testator and does not affect the 
testator's present or future interests. Choosing an elective share over provisions made in a will, although a unilateral 
act, does affect future interests of the surviving spouse. Indeed, the courts in each of the cases relied upon by the 
parties described the level of competence in terms of the consequences of the action at issue. Disney, 550 N.W.2d at 
924 (whether surviving spouse was capable of understanding and protecting his or her own interests when 
instrument executed); Foman, 681 N.E.2d at 1117, citing Bergren, 47 N.W.2d at 589 (whether widow had “the 
capacity to understand what she was doing and to decide intelligently whether she desired to execute the 
instrument”); Dellow, 287 N.W. at 422 (“If [the widow] was capable of reasoning and taking reasonable action, she 
was competent to make an election”). We agree that the distinct nature of an election warrants a level of competency 
uniquely connected to that act.  We hold that at the time an election is made under Code § 64.1-13, the surviving 
spouse must have the capacity to understand his right to elect against the will and receive a share of the estate 
established by law and to know that he is making such an election. Competency to execute the notice of claim does 
not require a surviving spouse to know the specific amount that will be received as a result of such an election. 
Indeed, that amount may not be determined without litigation. Chappell v. Perkins, 266 Va. 413, 418, 587 S.E.2d 
584, 586-87 (2003). Whether a surviving spouse exercises good judgment when making an election is not relevant 
to the issue of mental capacity to make such a choice. See, e.g., Thomason v. Carlton, 221 Va. 845, 855, 276 
S.E.2d 171, 177 (1981) (an unwise decision or mistake in judgment in making a will is not evidence of 
incompetency); Smyth Bros.-McCleary-McClellan Co. v. Beresford, 128 Va. 137, 169-70, 104 S.E. 371, 382 (1920) 
(capacity to make a contract controls, not the propriety or impropriety of any dispositions of the maker's property 
that may be made therein); Greer v. Greers, 50 Va. (9 Gratt.) 330, 333 (1852) (testator does not lack capacity 
merely because his disposition appears unreasonable or imprudent).  Jones v. Peacock, 267 Va. 16, 21-21, 591 
S.E.2d 83 (2004).  
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Lohman v. Sherwood, 181 Va. 594, 607, 26 S.E.2d 74, 79-80 (1943). Mental ability 

varies from one individual to another; therefore, no specific degree of mental 

acuteness is to be prescribed as the measure of one's capacity to execute a deed. 

McGrue v. Brownfield, 202 Va. 418, 425, 117 S.E.2d 701, 706 (1961).” Brown v. 

Resort Developments, 238 Va. 527, 529, 385 S.E.2d 575 (1989). 

3. Wills. 

“In clarifying the degree of mental competence required for a person to have 

testamentary capacity, we have held that a testator need not ‘retain all the force 

of intellect which he may have had at a former period,’ Wooddy v. Taylor, 114 

Va. 737, 741, 77 S.E. 498, 500 (1913), and under certain circumstances may 

even be legally incompetent to transact other business. See Tate v. Chumbley, 

190 Va. 480, 493, 57 S.E.2d 151, 157 (1950). Rather, for testamentary capacity 

to exist, it is sufficient that at the time the testator executed his will, he was 

capable of recollecting his property, the natural objects of his bounty, and their 

claims upon him, and knew the business about which he was engaged and how 

he wished to dispose of his property. Tabb v. Willis, 155 Va. 836, 859, 156 

S.E. 556, 564 (1931).” Fields v. Fields, 255 Va. 546, 550, 499 S.E.2d 826 

(1998). 14 

4. Powers of attorney. 

a. There is no Virginia Supreme Court case known to the writer addressing the 

capacity question in relation to the execution of a general (or limited) power of 

attorney.  

b. Virginia Uniform Power Of Attorney Act, effective July 1, 2010, addresses the 

technical issue of how a power of attorney may be effectively signed, but not the 

specific issue of the mental acuity of the principal in signing the same.15 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
14 Litigators in the field will admire the well crafted hypothetical question which won the day in Lewis v. Roberts, 
207 Va. 742, 744, 152 S.E.2d 44, 45 (1967). 
15 “A power of attorney shall be signed by the principal or in the principal’s conscious presence by another 
individual directed by the principal to sign the principal’s name on the power of attorney. A signature on a power of 
attorney is presumed to be genuine if the principal acknowledges the signature before a notary public or other 
individual authorized by law to take acknowledgments. A power of attorney in order to be recordable shall satisfy 
the requirements of § 55-106.” Virginia Code § 26-71.05. Thus, a mentally acute but otherwise disabled principal 
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c. The writer believes that a power of attorney is a contract in which there are 

implied duties and privileges, including compensation, flowing between the 

principal and the agent. 

d. “The law presumes competency and places the burden on the challenging party to 

demonstrate incompetency by clear and convincing evidence. Drewry v. Drewry, 

8 Va. App. 460, 467, 383 S.E.2d 12, 15 (1989).   A contracting party is competent 

if, at the time he executes the agreement, he had sufficient ‘mental capacity to 

understand the nature of the transaction and agree to its provisions.’ [Citations 

omitted.]  A party with sufficient mental capacity cannot disaffirm the agreement 

no matter how ‘ill-reasoned or ill-advised’ it might be. Drewry, 8 Va. App. at 469, 

383 S.E.2d at 16. While a contracting party must ‘understand the nature and 

consequences’ of entering into the agreement, the ‘law does not require that one 

have the ability to make a reasoned judgment’ concerning it. Id. at 468, 383 

S.E.2d at 17-18.  …. A trial court, sitting as factfinder, participates ‘first person in 

the evidentiary process and acquire[s] competencies on the subject that we can 

rarely duplicate merely by reading briefs and transcripts.’ [Citations omitted.] 

Therefore, the trial court's determination of such issue ‘will not be disturbed on 

appeal unless plainly wrong or without evidence to support it.’ Drewry, 8 Va. 

App. at 467, 383 S.E.2d at 15 (citation omitted).” 16  

5. Trusts.  

a. Trusts created by express agreement17 are contractual in nature, and in the 

absence of statute require a “contract” level of capacity, as applicable to the 

power of attorney and deed cases. 

b. By statute, however, as to revocable trusts, the lesser capacity test applicable to 

wills controls.18 

                                                                                                                                                             
may direct a third party to sign the instrument conferring the power in much the same way as a will may be executed 
by proxy. 
16 The introductory sentence of the Court’s opinion could not have been pleasant reading for the former Mrs. Bailey: 
“[i]n this divorce case, the trial court refused to enforce a marital agreement purporting to transfer all marital assets 
to wife and all marital debts to husband upon divorce. The court found that husband — a schizoaffective psychotic 
on weekend furlough from a psychiatric ward of a hospital — lacked the requisite mental competence to execute the 
agreement. On appeal, wife argues the evidence failed to prove incompetency as a matter of law. We disagree and 
affirm.” Bailey v. Bailey, 54 Va. App. 209, 211, 677 S.E.2d 56 (2009).  
17 Some trusts – “resulting” and “constructive” – are implied by law and without agreement  

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 
Turning 18 with Special Needs Outline 

Page 8 of 32 



 
  

c. Creation of trusts by agent under a power of attorney. 

(a) Since the enactment of the Virginia Uniform Trust Code lawyers have 

questioned whether a power of attorney with express authority conferred in 

the agent to create a trust on behalf of the principal.19 

(b) Under the Virginia Uniform Power Of Attorney Act, an agent with specific 

authority in the power of attorney may create, amend, revoke, or terminate an 

inter vivos trust.20  

6. Advance medical directives. 

a. As used here, an advance directive is a written health care power of attorney 

signed by a declarant declares and others to appoint a health care agent under the  

Virginia Health Care Decisions Act.21 

b. The test for capacity to confer the authority an advance directive is the same test 

as for capacity to make medical decisions in the first place.22 

(a) Under the Act, every adult is presumed capable of making such a decision.23 

(b) A person is incapable of making a health care decision (and thus incapable of 

signing an advance directive) only when “because of mental illness, mental 

retardation, or any other mental or physical disorder which precludes 

communication or impairs judgment,” as “diagnosed and certified in writing 

by his attending physician and a second physician or licensed clinical 

psychologist after personal examination of such patient, to make an informed 

decision about providing, continuing, withholding or withdrawing a specific 

health care treatment or course of treatment because he is unable to 

understand the nature, extent or probable consequences of the proposed health 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                                                                                                                             
18 “The capacity required to create, amend, revoke, or add property to a revocable trust, or to direct the actions of the 
trustee of a revocable trust, is the same as that required to make a will.” Virginia Code § 55-546.01. 
19 Virginia Code § 55-544.02. Requirements for creation. 
20 Virginia Code § 26-72.01 A. 1.  
21 Virginia Code § 54.1-2981 et seq.  
22 Virginia Code § 54.1-2983.2 (A). 
23 Id.  
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care decision, or to make a rational evaluation of the risks and benefits of 

alternatives to that decision.”24 

 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
24 Chapter 792 of the 2010 Acts of Assembly, effective July 1, 2010, will eliminate the requirement of a second 
physician in certain circumstances.  
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3. Making Health Care Decisions. 

A. Decisions regarding health care treatment can be delegated through an advance directive.  

B. Voluntary Decision making through advance directive(s)  for special needs child. 

1. Standard advance directive. 

a. Must be signed by the declarant and two adult witnesses.25 

b. May (i) specify the health care the declarant does or does not authorize; (ii) 

appoint an agent to make health care decisions for him; and (iii) specify an 

anatomical gift, after the declarant’ s death, of all of the declarant’ s body or an 

organ, tissue or eye donation the declarant wishes to have made.26  

2. Protest (psychiatric) advance directive. 

a. A protest advance directive, in this work a “psychiatric advance directive,” differs 

from a standard advance directive.   It permits the agent to consent to treatment 

which the declarant protests at the time the treatment is provided under certain 

circumstances, notably including inpatient psychiatric hospitalization 

b. The agent may consent under a properly executed psychiatric advance directive 

for a patient who is incapable of making an informed decision at the time of the 

protested treatment if:  

(a) The decision does not involve withholding or withdrawing life-prolonging 

procedures;  

(b) The patient's advance directive explicitly states that the provisions of his 

advance directive regarding the specific decision at issue should govern, even 

over his later protest; The patient's advance directive was signed by the 

patient's attending physician or licensed clinical psychologist who attested that 

the patient was capable of making an informed decision and understood the 

consequences of the provision; and 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
25 Virginia Code § 54.1-2983.  The sole Virginia criterion for the witnesses is that each be at least 18 years of age; 
however, if the special needs child is likely to move to another state, wisdom suggests that the lawyer consult the 
law there to determine whether there is reciprocity.  While the Virginia statute specifies that a spouse, blood 
relatives  of the declarant, and employees of health care facilities and physician's offices may serve, some states 
consider these to be incompetent witnesses.  Wisdom whispers from her throne that these be avoided when 
practicable; one never knows the future, and why have a fight when it could be avoided?  
26 Id.  
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(c) The health care that is to be provided, continued, withheld or withdrawn is 

determined and documented by the patient's attending physician to be 

medically appropriate and is otherwise permitted by law.  

c. Psychiatric treatment.  

(a) In the absence of a psychiatric advance directive (or an effective guardianship 

order with similar authorizing language), involuntary admission to a 

psychiatric hospital usually requires civil arrest and detention through a civil 

commitment proceeding.27 

(b) The procedure is unsettling and burdensome in many cases.28 

(c) An agent under an psychiatric advance directive may, over the protest of the 

declarant, authorize involuntary (protested) treatment in a psychiatric facility 

for up to ten calendar days under certain circumstances.29  

(d) Caveat: After ten days, a protesting ward must be permitted to leave the 

hospital unless restrained by order in a civil commitment.30 

3. Forms are available. 

a. Standard (non-protest) advance directive.31 

b. Psychiatric advance directive.32 
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27 Virginia Code § 37.2-800 et seq.  
28 Sheriffs, forensic psychiatrists, lawyers and judges are all involved in an adversarial proceeding which often takes 
place in the hospital while the respondent is in a psychotic state. See Mental Health Law Reform, 
http://www.dbhds.virginia.gov/OMH-MHReform.htm; Overview of Other 2009 Mental Health Law Changes – 
Karen A.D. Walters, DMHMRSAS Special Counsel, Office of the Attorney General, 
http://www.dbhds.virginia.gov/OMH-MHReform/09-trn-Walters_09Legislation.pdf.  
29 “An agent for a person who has been determined to be incapable of making an informed decision may consent to 
the person's admission to a facility for no more than 10 calendar days if (i) prior to admission, a physician on the 
staff of or designated by the proposed admitting facility examines the person and states, in writing, that the person 
(a) has a mental illness, (b) is incapable of making an informed decision, as defined in § 54.1-2982, regarding 
admission, and (c) is in need of treatment in a facility; (ii) the proposed admitting facility is willing to admit the 
person; and (iii) the person has executed an advance directive in accordance with the Health Care Decisions Act (§ 
54.1-2981 et seq.) authorizing his agent to consent to his admission to a facility and, if the person protests the 
admission, he has included in his advance directive specific authorization for his agent to make health care decisions 
even in the event of his protest as provided in § 54.1-2986.2.” Virginia Code § 37.2-805.1 A.  
30 Virginia Code § 37.2-805.1 C. 
31 Virginia Code § 54.1-29____________.  The Virginia Hospital and Healthcare Association form is at 
http://www.vhha.com/_uploads/documents/live/2010AMDSimplifiedBasic.pdf?CFID=41666231&CFTOKEN=758
99293.  
32 See http://www.dbhds.virginia.gov/OMH-MHReform/frm-AdvanceDirective.pdf.  The writer’s form of a 
supplemental psychiatric advance directive is found at 
http://mysite.verizon.net/shawn.majette/documents/PsychAMD.doc.  The Virginia Hospital and Healthcare 
Association form, “Virginia Advance Directive Supplement For Mental Health Conditions,” is found at 
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4. Practical issues.33 

a. A declarant’ s instruction to his agent in an advance directive (or a psychiatric 

advance directive) cannot insulate him from involuntary inpatient treatment for 

psychiatric care under a civil commitment proceeding.34  

b. However, appointment of a health care agent who is required to refuse 

antipsychotic medicine may result in the situation in which a civil commitment 

court lacks statutory authority to consent to such medicine. 

(a) Judicial medical consent is governed by Chapter 11 of Title 37.2.  The savings 

clause by which the holder of an advance directive may not countervail 

psychiatric treatment for the declarant (Virginia Code § 54.1-2983.3) refers 

only to involuntary psychiatric treatment under Chapter 8. 

(b) To authorize any treatment under Chapter 11, the Court must find, inter alia, 

“that there is no legally authorized representative available to give consent.” 35 

(c) Thus, a judge confronted with a patient admitted (involuntarily or otherwise) 

to a psychiatric hospital under Chapter 8 whose agent refuses antipsychotic 

medicines (whether so directed or not) lacks the statutory authority to consent 

to such treatment.36 

5. Ethical issue in psychiatric advance directive in the event of protest. 

a. Conflicts in the identification of the client. 
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http://www.vhha.com/_uploads/documents/live/2009AMDSimplifiedMHSupplement.pdf?CFID=41666231&CFTO
KEN=75899293.  
33 See Understanding Psychiatric Advance Directives and How They Work, by Jeffrey Swanson, PhD., Department 
of Psychiatry & Behavioral Sciences, Duke University School of Medicine, http://www.dbhds.virginia.gov/OMH-
MHReform/091116Understand-Psych-AdvanceDirectiv-Swanson.ppt, and Use of Advance Directives in the Mental 
Health Context and Treatment Over Protest, Karen A. DeSousa, Office of the Attorney General, 
http://www.dbhds.virginia.gov/OMH-MHReform/091116Use-AdvanceDirectiv-MHContext-DeSousa.ppt.   
34 “The provisions authorizing emergency custody, temporary detention, involuntary admission, and mandatory 
outpatient treatment set forth in Chapter 8 (§ 37.2-800 et seq.) of Title 37.2 shall apply to all adults, notwithstanding 
any contrary instruction in any advance directive. However, a patient's advance directive shall be given full effect to 
the extent that it does not conflict with such provisions, or any other provision of law.” Virginia Code § 54.1-2983.3 
C. 
35 Virginia Code § 37.2-1101 G. 1.  
36 Even upon petition of a guardian for power to modify an advance directive, the court appears powerless: 
“Notwithstanding the provisions of the Health Care Decisions Act (§ 54.1- 2981 et seq.) and in accordance with the 
procedures of § 37.2-1012, a guardian may seek court authorization to modify the designation of an agent under an 
advance directive, but the modification shall not in any way affect the incapacitated person's directives concerning 
the provision or refusal of specific medical treatments or procedures.” Virginia Code § 37.2-1020 B.  Also see the 
writer’s outline, Hospital In-Service: Virginia Treatment And Discharge Topics Considering 2010 Law Revisions in 
Virginia, at http://mysite.verizon.net/shawn.majette/documents/TreatDischarge.pdf.  
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b. Is the client the parent of the special needs child or the special needs child? 

(a) Are both clients? Can they be? 

(b) May the lawyer drafting the psychiatric advance directive for the special 

needs child ignore his client’s protest and demand to avoid treatment which 

the special needs child’s parent wishes to authorize?   

C. Voluntary Decision making through guardianship.  

1. Generally. 

a. Procedures for appointment of a guardian are purely statutory and require circuit 

court action.37 

b. The guardian may be authorized to act in relation to the personal affairs of an 

incapacitated person, including responsibility for making decisions regarding the 

person's support, care, health, safety, habilitation, education, therapeutic 

treatment, and, if not inconsistent with an order of involuntary admission, 

residence.38 

c. Only those rights specifically vested in the guardian are lost to the incapacitated 

person, and only those powers specifically stated are vested in the guardian.39  

Specific, prior authority must be obtained from the Court before a change of the 

incapacitated person's residence to another state, termination of the person's 

parental rights, or change in the person's marital status.40 

d. The guardian’s authority is subservient to the holder of an advance directive.41  

2. Advance guardianship: the 17.5 year solution. 

To avoid a lapse in care for an incapacitated adult, a parent or guardian of a minor 

may institute an adult guardianship proceeding for the child when the child has 

reached the age of 17 years and 6 months.42 

3. Guardian consent to protested psychiatric treatment. 
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37 Virginia Code § 37.2-1000 et seq.  
38 Virginia Code § 37.2-1000.  
39 Virginia Code § 37.2-1009.  
40 Virginia Code § 37.2-1020 D.  
41 Virginia Code § 37.2-1020 B. 
42 Virginia Code § 37.2-1001 B.  
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a. Unless specifically authorized in the guardianship order, a guardian may not 

consent to involuntary mental health treatment.43  

b.  A guardian may consent to his ward’s admission to a mental health hospital for 

10 calendar days or less if, before admission, a physician on the staff of or 

designated by the proposed admitting facility examines the ward and states in 

writing that he has a mental illness, is incapable of making an informed decision 

as defined in Virginia Code § 54.1-2982, regarding admission, and is in need of 

treatment in a facility.  

c. The guardianship order must specifically authorize the guardian to consent to the 

admission of such person to a facility, pursuant to Virginia Code § 37.2-1009.  

d. Virginia Code § 37.2-1009 requires that the petition allege and the prove establish 

that  

e. Caveat: After ten days, a protesting ward must be permitted to leave the hospital 

unless restrained by order in a civil commitment.44 

4. Further resources are available.45 

D. Emergency involuntary medical care through civil commitment and judicial consent. 

1. Civil commitment for adults differs remarkably from the juvenile practice. 

2. A full treatment is beyond the scope of this work.46 

3. Specialized judicial medical consent. 

a. Emergency medical consent. 

(a) When the impaired patient is in the community and refuses to permit an EMS 

attendant to assist him, a magistrate may issue an ex parte emergency custody 

order to have him delivered to a willing hospital emergency room.47 

                                                 
43 “In Virginia, May A Guardian Commit His Incapacitated Adult Ward?,” 
http://mysite.verizon.net/shawn.majette/2civcomoutlines.htm. 
44 Virginia Code § 37.2-805.1 C. 
45 See the booklet, Guardianship & Conservatorship In Virginia, by the Virginia Guardianship Association, 
http://www.vda.virginia.gov/pdfdocs/Guardbook.pdf.  The writer’s monograph, Virginia Guardianship and 
Conservatorship: 2009, http://mysite.verizon.net/shawn.majette/documents/VaGurd09.pdf, also contains annotated 
references to the Virginia statutes applicable to guardianship and a link to the writer’s suggested form for data 
capture in these cases. 
46 The writer’s collected resources and original articles are available through http://majette.net.  See 2008 Virginia 
Civil Commitment Reform Forms and Guidance; Emergency Law and the New Civil Commitment Rules 2008; and 
Final Mental Health 2008 Law SB246 at http://mysite.verizon.net/shawn.majette/outlines.htm.  
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(b) When the impaired patient is already in the hospital emergency room or “other 

appropriate facility,” a magistrate or judge may authorize an ex parte order 

authorizing temporary detention of the person by a hospital emergency room 

or other appropriate facility and authorizing testing, observation, or treatment 

necessary to prevent death, disability, or a serious irreversible condition from 

occurring within the next 24 hours.48 

4. Forms are available.49 
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47 Virginia Code § 37.2-1103. 
48 Virginia Code § 37.2-1104. 
49 See http://mysite.verizon.net/shawn.majette/2judconsforms.htm.  
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4. Making Financial and Property Decisions. 

A. Voluntary property management devices for special needs child. 

1. Durable, general Power of attorney. 

a. Virginia Uniform Power Of Attorney Act effective July 1, 2010.50 

b. Default power of attorney is durable – i.e., survives subsequent incapacity.  

c. Suggested matters for consideration. 

(a) Multiple agents; joint authority / joint and several authority.51 

(b) Unless varied, copies have the same effect as the original power of attorney. 52  

(i) Difficulty in effective revocations. 

(ii) Fraud (forgery) concerns.  

(c) Survival of conservatorship / guardianship proceedings.53 

(d) Exoneration of the agent.54 

(e) Resignation default language.55 

(f) Specially required authorizations:56 

(i)  Create, amend, revoke, or terminate an inter vivos trust; 

(ii) Make a gift; 

(iii) Create or change rights of survivorship; 

(iv) Create or change a beneficiary designation;  

(v) Delegate authority granted under the power of attorney; 

(vi) Waive the principal’s right to be a beneficiary of a joint and survivor 

annuity, including a survivor benefit under a retirement plan; or 
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(vii) Exercise fiduciary powers that the principal has authority to 

delegate. 
 

50 Acts of Assembly, Chapter 455, effective July 1, 2010, establishing Virginia Code § 26-71.01 through 26-74.03 
and repealing Virginia Code § 11-9.1 through 9.7 and § 37.2-1018. 
51 By default, co-agents have joint and independent authority; specifically designated successor co-agents lack any 
authority until predecessors have resigned, died, become incapacitated, become disqualified to serve, or declined to 
serve. Virginia Code § 26-71.11.  
52 Virginia Code § 26-71.06 D. 
53 Virginia Code § 26-71.08 B.  The court appointment does not terminate the power of attorney and the agent’s 
authority continues unless limited, suspended, or terminated by the court. 
54 Virginia Code § 26-71.15.  When the agent has a pre-existing fiduciary duty to the principal (as a lawyer might 
when undertaking authority as an agent under a power of attorney the lawyer is drafting), it is important to structure 
the transaction to avoid a presumption of undue influence or fraud under ¶  2.  
55 Va. Code §26-71.18 provides default language for the resignation which may be burdensome to the agent.  
56 Va. Code §26-72.01. 
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(g) Gift limitations.   

(i) Even when the power of attorney grants authority for gifts, unless 

otherwise provided in the power, authority is limited to the annual gift tax 

exclusion per donee under IRC 2503 (B).57 

(ii) In the context of Medicaid and SSI qualification planning for the 

special needs child, the default language should be overridden to 

provide for unlimited transfers to persons and entities who may be 

exempt transferees under the provisions of 42 USC 1382b (SSI) and 

42 USC 1396p (Medicaid). 

2.  Lifetime Trusts. 

a. Generally. 

b. Types. 

(a) Revocable living trust. 

(i) Revocable living trust with triggers. 

(b) Irrevocable living trust. 

c. Irrevocable living trust for Medicaid58 and SSI59 qualification and retention.60 

(a) “First party trust” with assets of special need child. 

(b) “Third party trust” with assets of special need child parent. 

B. Involuntary property management devices for special needs child. 

1.  Conservatorship  

a. Conservatorship is entirely statutory.61 

b. A conservatorship is generally not necessary when a voluntary property 

management device (power of attorney, living trust) is available.62   
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57 Va. Code §26-72.17 B. 
58 42 USC 1396p. 
59 42 USC 1382b.  
60 A complete treatment is beyond the scope of this work.  See “Special Trusts For Special Folks: SSI, Medicaid, & 
Tax Issues Under The Deficit Reduction Act of 2005 After February 7, 2006,” by the writer, at 
http://mysite.verizon.net/shawn.majette/documents/Medicaid&Trusts%202008.pdf.  
61 Va. Code § 37.2-1000 et seq. See Virginia Guardianship and Conservatorship: 2009, cited above, for the writer’s 
analysis of the process. 
62 Va. Code § 37.2-1009. 
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(a) When a power of attorney is in existence at the time of a conservatorship, the 

power of attorney is not terminated and the agent’s authority continues unless 

limited, suspended, or terminated by the court.63 

(b) When exercise of authority under an existing power of attorney is impaired by 

the special need child (usually by reason of mental instability), a 

conservatorship order may protect (or “wrap”) the agency relationship by 

vesting the power to terminate the power in the conservator. 

(i) The agent (who is usually the conservator) is required to account to the 

conservator, who in turn is required to account to the Commissioner of 

Accounts.64  

(ii) The practical effect (and huge advantage) to a “wrapped” power of 

attorney is that the precise financial planning which the special need child 

authorized while competent, as embodied in the power of attorney, can be 

executed in spite of the child’s disability.  

1. Real estate can be sold as provided for in the power of attorney 

without the need for court oversight, bond, etc.65 

2. Trusts can be created, as authorized in the power of attorney. 

3. Investments in non-traditional arrangements may be continued. 

4. Support and gift transfers for family and friends can be authorized 

without further proceedings.66 
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5. Surety on the conservator bond can be eliminated either by express 

language in the power of attorney or because the incapacitated 

principal, while not incapacitated, permitted the agent access to his 
 

63 Virginia Code § 26-71.08 B. 
64 Virginia Code § 26-71.08 B, Virginia Code § 37.2-1022 E, Virginia Code § 26-17.4. 
65 Va. Code § 37.2-1023 B authorizes the court to impose several restrictions on the sale of real estate by the 
conservator, including providing notice to third parties, an enhanced bond (and increased surety requirement), and 
requiring a “common source information company” – realtor – when listing the real estate.  Local rules and policies 
of circuit courts have adopted such restrictions.  
66 Va. Code § 37.2-1024 (A) authorizes a court to permit gifts and estate plans, but only after considering “(i) the 
size and composition of the estate; (ii) the nature and probable duration of the incapacity; (iii) the effect of the gifts 
or disclaimers on the estate's financial ability to meet the incapacitated person's foreseeable health, medical care, and 
maintenance needs; (iv) the incapacitated person's estate plan; (v) prior patterns of assistance or gifts to the proposed 
donees; (vi) the tax effect of the proposed gifts or disclaimers; (vii) the effect of any transfer of assets or disclaimer 
on the establishment or retention of eligibility for medical assistance services; and (viii) other factors that the court 
may deem relevant.” 
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estate without the requirement of surety, and the conservator accesses 

no additional property management powers under the conservatorship 

order than already vested in the agent.67 

2. Representative payee for management of federal benefits. 68 

a. A representative payee is a person or organization SSA or another federal agency 

selects to receive and manage Social Security benefits on behalf of an incapable 

or legally incompetent beneficiary.69 

b. Legal incapacity vs. legal incompetence. 

(a) Standards of proof and required evidence for establishing the beneficiary 

“incapable of managing or directing the management of his or her funds” are 

available.70 

(b) A court order establishing “incapacity” in Virginia does not prove “legal 

incompetence” for the Representative Payee program unless the order 

provides that the finding of incapacity is also a finding that the incapacitated 

person is incompetent for purposes of such appointment.71 

c. Preference priorities (guardian, family, etc.).72 

d. Form for appointment.73 
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67 For good or ill, a surety requirement may deprive the incapacitated person of his preferred conservator: if the 
surety company refuses to guarantee the fidelity bond, the nominee cannot qualify.  
68 The usual application is for Social Security benefits, see 42 U.S.C. § 1007 and 20 CFR 416.601 et seq. Other 
federal agencies may have separate forms helpful to manage the special need child’s survivorship benefits.  For 
Social Security specifics, see Social Security Handbook, Ch. 16, Representative Payees, at 
http://www.ssa.gov/OP_Home/handbook/handbook.16/handbook-toc16.html.  
69 Social Security Handbook, § 1601. 
70 Social Security Handbook, § § 1604-1607, see http://www.ssa.gov/OP_Home/handbook/handbook.16/handbook-
1601.html.  
71“If a court has found a beneficiary to be legally incompetent, a certified copy of the court order must be submitted 
to SSA. We assume that the beneficiary cannot manage funds if a recent court finding of incompetence is in effect or 
if a legal guardian has been appointed. However, the appointment of a legal guardian alone doesn't necessarily mean 
the beneficiary is legally incompetent. The court order must specifically address the beneficiary's competency or 
must contain a statement regarding the individual's ability to handle his/her financial affairs.” Social Security 
Handbook,  § 1605.  
72 Social Security Handbook,  § 1610. Selecting a Payee for Beneficiaries Age 18 or Over, 
http://www.ssa.gov/OP_Home/handbook/handbook.16/handbook-1610.html.  
73  Social Security Representative Payee application, see http://www.ssa.gov/online/ssa-11.pdf; Office of Personnel 
Management Representative Payee application (usually for special need child’s survivorship benefits), 
http://www.opm.gov/forms/pdf_fill/ri20-007.pdf; Railroad Retirement Board (same), 
http://www.rrb.gov/mep/ben_forms.asp.  
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5. Public Entitlements For Income. 

A. Social Security Administration benefits. 

1. General information.74 

2. Supplemental Security Income (SSI) benefits. 

At age 18, income and resources of the parent of the special need child are no longer 

imputed (“deemed”) as available to the special need child. Individual resource and 

income limits of the special need child alone apply. 

a. Financial eligibility requirements.75 

(a) Disability.76 

(b) Income of the special need child.77 

(i) Limit is the monthly benefit rate, presently $674 per month in 2010. 

(ii) Income includes in-kind support and maintenance (ISM). 

1. ISM includes food and shelter related expenses donated to the special 

need child by the parent. 

2. ISM is capped at a presumed maximum value equal to 1/3 of the 

monthly benefit rate (presently $224.67).78 

3. When ISM is imputed, it reduces the value of the SSI benefit to the 

special need child by the lower of the actual value of the ISM or 1/3 of 

the monthly benefit rate. 

                                                 
74 Social Security Administration, Benefits For Children With Disabilities, http://www.ssa.gov/pubs/10026.pdf.  
Excellent general resources include: Institute  for Community Inclusion, Going To Work: A Guide to Social Security 
Benefits and Employment for Young People with Disabilities (2010 Edition), 
http://www.communityinclusion.org/pdf/GTW2010.pdf; Virginia Commonwealth University, Social Security 
Disability Benefit Issues Affecting Transition Aged Youth (2004), 
http://www.worksupport.com/documents/transition8.pdf. 
75 There are other requirements for SSI qualification, e.g., citizenship and domestic residence, see  
20 CFR 416.1600 -.1618, POMS SI 00501.400 Residence and Citizenship Requirement, 
http:/policy.ssa.gov/poms.nsf/links/0500501400. 
76 See definition of disability in § 1 of this work.  
77 Current limits are found at CMS, Supplemental Security Income (SSI) Income and Resource Limits, Special 
Income Level, SSI Break-Even Points, and Spousal Impoverishment, 
https://www.cms.gov/MedicaidEligibility/07_IncomeandResourceGuidelines.asp.  
78 POMS SI 00835.901 Values for In-Kind Support and Maintenance for 2006 and Later, 
http:/policy.ssa.gov/poms.nsf/links/0500835901. 
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4. A parent can avoid the reduction of benefits by contracting with the 

special need child to pay a proportionate part of the expenses of the 

household shelter and food costs.79 

(c) Resources of the special need child. 

(i) A recipient of SSI may have no more than $2,000 in “countable 

resources.” 

(ii) Resources are cash and any other personal property, as well as any real 

property, that an individual (or spouse, if any): owns; has the right, 

authority, or power to convert to cash (if not already cash); and is not 

legally restricted from using for his/her support and maintenance.80  

(iii)All resources are “countable resources” unless excluded by the SSI 

regulations. 

(iv) The home is ordinarily the largest excluded resource, but there are many 

others.81 

(d) Transfer of assets by the special need child.82 

(i) An applicant who transfers assets within three years of application will be 

presumed ineligible for SSI benefits. 

(ii) The penalty is a number of months during which the applicant is ineligible 

to receive SSI benefits. 

1. The number of penalty months is a quotient derived by dividing the 

value of the transferred asset(s) by the monthly benefit rate (in 2010, 

$674). 

a. The quotient is rounded down. 

b. The maximum period of ineligibility is 36 months. 
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79 POMS SI 00835.200, The One-Third Reduction Provision — General, 
http:/policy.ssa.gov/poms.nsf/links/0500835200, referring to POMS SI 00835.160, An individual who pays a pro 
rata share of the household operating expenses. 
80 POMS SI 01110.100, Distinction Between Assets and Resources, http:/policy.ssa.gov/poms.nsf/links/0501110100. 
81 POMS SI 01110.210 Excluded Resources, B., Description — List Of Resource Exclusions, 
http:/policy.ssa.gov/poms.nsf/links/0501110210 
82 POMS SI 01150.003 Summary of Procedures for Processing Resource Transfers, 
http:/policy.ssa.gov/poms.nsf/links/0501150003.  
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2.  The period of ineligibility begins on the first day of the month after 

the month the resource was transferred for less than fair market value. 

The rule applies for initial claims and in post-eligibility situations.83 

(iii)Exceptions exist,84 and generally mirror the Medicaid exceptions, 

discussed below. 

3. Social Security Childhood Disability Benefits (CDB).85 

a. The disabled child’s benefit is based upon the deceased, disabled or retired 

parent’s benefit.  

b. Usually applicable to a special need child when: 

(a) the special need child’s disability commenced before age 22; 

(b) the parent was insured under the Social Security Act; 

(c) the parent has retired, become disabled, or died. 

c. A disabled child entitled to a CDB may also be entitled to benefits while a student 

under a separate provision of the Social Security Administration for survivors and 

children in the care of retired Social Security recipients (i.e., parents).   

(a) An application should be submitted for both eligibility benefits because, as 

Social Security Administration states, “[t]he advantages of a child being 

entitled as a disabled child rather than as a full-time student are:  

(i) Spouse's, mother's, or father's benefits may be payable if the “child-in-

care” requirements are met.  

(ii) Follow-ups to determine continuing entitlement to student’s benefits are 

eliminated. (See RS 00205.325 “When Student Benefits Terminate.”)  

(iii)Benefits will not automatically terminate at age 19.  

(iv) The child will be entitled to Health Insurance Benefits (Medicare Part 

A) and have the option to elect Supplementary Medical Insurance 

Benefits (Part B), after 24 months of entitlement as a disabled child.86 

                                                 
83  POMS SI 01150.110 Period of Ineligibility for Transfers on or After 12/14/99, 
http:/policy.ssa.gov/poms.nsf/links/0501150110.  
84  POMS SI 01150.120 Exceptions to the Ineligibility Period.  SI 01150.121-SI 01150.125 addresses specific 
statutory exceptions. SI 01150.126 details the undue hardship exception. 
85 POMS RS 00203.080 Childhood Disability Benefits (CDB) – General, 
http:/policy.ssa.gov/poms.nsf/links/0300203080.  
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d. Forms.87 

B.  Virginia benefit: the Virginia Auxiliary Grant 

1. Generally. 

a. An auxiliary grant is a supplement to income for recipients of Supplemental 
Security Income (SSI) and certain other aged, blind, or disabled individuals 
residing in a licensed assisted living facility or an approved adult foster care 
home.  

b. It is paid when the income of the resident is less than the Auxiliary Grant rate, 
which is set entirely in the discretion of the Commonwealth.  The rate is $1,279 or 
$1,112 per month, depending upon where in the state the assisted living facility is 
located. 

c. The Auxiliary Grant Program is specifically for individuals who reside in an 
assisted living facility licensed by the Virginia Department of Social Services' 
Division of Licensing Programs or in an adult foster care home approved by the 
local department of social services.  

d. This is assistance available from local departments of social services to ensure 
that recipients are able to maintain a standard of living that meets a basic level of 
need.  

e. Before being admitted to an assisted living facility or an adult foster care home, 
an individual is assessed by the local department of social services to determine 
eligibility and level of care.  

f. The maximum value allocated for the care of an aged, blind or disabled person 
living in a facility which accepts the Auxiliary Grant rate is less than $37 per day. 
88  It is not surprising that not all assisted living facilities accept the auxiliary 
grant as a payment source for such recipients.89 

2.  The Auxiliary Grant program is not funded by the federal government.  

a. State funds comprise 80% of the grant. 

b. Local funds comprise the remaining 20%.90  
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86 POMS DI 11020.005, Claimant Eligible as Student or Disabled Child, 
http:/policy.ssa.gov/poms.nsf/links/0411020005.  
87 POMS DI 11020.025,  Forms Used in Childhood Disability Benefit (CDB) Claims, 
http:/policy.ssa.gov/poms.nsf/links/0411020025 
88 As of January 16, 2010, the maximum supplement is $1,279 (for a resident with zero income from other sources).  
This rate only applies to 31 of the 314 assisted living facilities which presently appear on the Department of Social 
Services site of participating assisted living facilities. Most facilities (as of January 16, 2010) have a maximum 
supplement of $1,112, or about $37 per day.  
89 For a listing of Auxiliary Grant facilities, see 
http://www.dss.virginia.gov/files/division/dfs/as/auxillary_grants/intro_page/alf_accepting_auxgrants/agfacilitiesjan
10.pdf.  
90 Virginia Auxiliary Grant Manual Ch. A,  http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.   
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3. An SSI recipient is categorically eligible for the Auxiliary Grant upon entry into a 
licensed assisted living facility.91 

4. Categorical Medicaid eligibility is provided for an Auxiliary Grant recipient.92 

5. Eligibility criteria. 

a. Generally. 

(a) Aged, blind and disabled persons using similar criteria for Medicaid eligibility 
determinations discussed above.93 

b. Resources.94 

(a) SSI income and resource rules generally apply.95 

(b) Only the resources of a married Auxiliary Grant applicant count as of the date 
upon which he is no longer living in the same residence with the spouse.96 

(c) Similar (but not identical) to policy in Va. Medicaid Manual Chapter 11.   

(i) The current market value (CMV) of a resource is the going price for which 
it can reasonably be expected to sell on the open market in the particular 
geographic area involved.97  Compare with mandatory use of tax assessed 
value for real estate and NADA valuations for motor vehicles in the 
Virginia Medicaid Manual. 

(ii) Home property. 

1. A home may be excluded indefinitely upon entry into a assisted living 
facility by an Auxiliary Grant recipient if the resident states an intent 
to return to the same.98  
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91 Va. Medicaid Manual §M 320.202; Virginia Auxiliary Grant Manual Ch. D., 
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
92 Virginia Auxiliary Grant Manual Ch. D., http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
93 Virginia Auxiliary Grant Manual Ch. C,  http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
94 Virginia Auxiliary Grant Manual Ch. E,  http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
95 See SSA Program Operations Manual System (POMS) (http://policy.ssa.gov/poms.nsf/partlist!OpenView); 
Supplemental Security Income Regulations, 20 CFR 416.101 et seq. (http://ecfr.gpoaccess.gov/cgi/t/text/text-
idx?c=ecfr&tpl=/ecfrbrowse/Title20/20cfr416_main_02.tpl). NB: PACE enrollees are not disqualified by PACE 
payments to the assisted living facility, Virginia Auxiliary Grant Manual Ch. I, ¶ 14.1.1, 
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
96 “The composition of the AU [Assistance Unit]determines whose income and resources will be used in 
determining financial eligibility. The assistance unit consists of the AG applicant only.  Exception: The AU contains 
both the applicant and his/her spouse when  As of the first moment of the month of application They were married to 
each other; and They lived in the same household or Each entered an ALF/AFCH in that month; or Each applied for 
AG in that month and Each were determined eligible for AG for that month. This situation can exist only in the 
month of application.”  Virginia Auxiliary Grant Manual Ch. B, ¶ 6, 
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
97 Virginia Auxiliary Grant Manual Ch. E, ¶  3.2, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
98 Virginia Auxiliary Grant Manual Ch. E, ¶  35.1, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
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2. Property ceases to be the principal place of residence, and, therefore, 
to be excludable as the home as of the date that the individual, having 
left it, does not intend to return to it. Such property, if not excluded 
under another provision, will be included in determining countable 
resources as of the first moment of the first day of the following 
month.99 

3. Real estate which serves as the home of any co-owner can be 
indefinitely excluded.100 

(iii)Real estate which serves as the home of any co-owner can be indefinitely 
excluded.101 

(iv) Reasonable effort to sell real estate after nine months102 requires 
“acceptance of any reasonable offer,” expressly including an offer which 
is 2/3 of the tax assessed value of the property.103 

(v) Burial funds are limited to $1,500, not $3,500.104  

(vi) Special needs trusts under 42 USC 1382(b) (essentially identical to 42 
USC 1396p (d)(4)(A) or (C) trusts are exempt as resources.105 

c. SSI income rules, similar to Medicaid, apply, for non-SSI recipients.106 

d. Transfer of assets.107 

(a) The penalty is imposed in accordance with SSI law.108  

(b) The penalty is similar to Medicaid transfer of assets before February 7, 2006 
and, in some cases, before OBRA 1993 changes to the Medicaid penalty.109 

(c) The look-back is 36 months.110 
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99 Virginia Auxiliary Grant Manual Ch. E, ¶  35.2, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
100 “The value of an individual's ownership interest in jointly owned real property is an excluded resource for as long 
as sale of the property would cause undue hardship, due to loss of housing, to a co-owner.” Virginia Auxiliary Grant 
Manual  Ch. E, ¶  11, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
101 “The value of an individual's ownership interest in jointly owned real property is an excluded resource for as long 
as sale of the property would cause undue hardship, due to loss of housing, to a co-owner.” Virginia Auxiliary Grant 
Manual Ch. E, ¶  11, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
102 Compare with Medicaid rule at Va. Medicaid Manual §M 1130.140, which requires one year of delay before 
accepting an offer less than the tax assessment of the real estate.  
103 Virginia Auxiliary Grant Manual Ch. E, ¶ 10.7,  http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
104 Virginia Auxiliary Grant Manual Ch. E, ¶  17.1, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
105 Virginia Auxiliary Grant Manual Ch. E, ¶ 65, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
106 Virginia Auxiliary Grant Manual Ch. I (Sources); Ch. H (Exclusions), 
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
107 Virginia Auxiliary Grant Manual Ch. G, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
108 42 USC 1382(b). 
109 42 USC 1396p.  
110 “Periods of ineligibility can be imposed for transfers that took place during a look-back period but cannot be 
imposed for transfers that took place before that period.” Virginia Auxiliary Grant Manual Ch. G, ¶ 2  
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
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(d) A penalty is determined by dividing the value of the transferred assets by a 
divisor which is the “ALF/AFCH Rate” applicable to the region in which the 
applicant resided at the time of the transfer.111  

(i) As of January 16, 2010, the divisor is $1,112 or $1,279. 

(ii) The quotient is rounded down. 

(iii)The result is the number of months during which the applicant is ineligible 
for an Auxiliary Grant, but  

1. The penalty cannot be less than one month and 

2. The penalty may not exceed 36 months.112  

(e) Any penalty period runs from the date of the transfer.113 “Months in the period 
of ineligibility run consecutively and are not impacted by periods in which the 
individual may have been ineligible for other reasons.”114 

(f) Transfers for less than the applicable rate ($1,279 or $1,112) within the look-
back trigger no penalty,115 unless there are several small transfers over the 
course of the look-back which exceed the applicable rate.116 

e. Exceptions.117 

(a) Home property exceptions to spouse, disabled or minor child.118 

(b) Other asset transfers to spouse,119 disabled child, 42 USC 1396p (d) trust, 120 
etc.121  

f. Special rules apply for transfers to or from non-qualified trusts.122  

(a) Transfers to a trust in which the individual has no interest (i.e., a non exempt 
trust for the benefit of a person other than the grantor or the grantor’s spouse) 
triggers the Auxiliary Grant penalty similarly to the Medicaid rule.123  
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111 Virginia Auxiliary Grant Manual Ch. G, ¶ 20.3 (Example), 
http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.   
112 Virginia Auxiliary Grant Manual Ch. G, ¶ 20.1, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.   
113 Virginia Auxiliary Grant Manual Ch. G, ¶ 20.2, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
114 Virginia Auxiliary Grant Manual Ch. G, ¶ 20.1, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.   
115 Virginia Auxiliary Grant Manual Ch. G, ¶ 17.4, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
116 “EXCEPTION: This does not apply to situations where the individual transferred small amounts of resources on 
several occasions. Remember that all resource transfers during the look-back period must be considered. Thus, 
several small transfers scattered over a period of months would not qualify for this abbreviated development if the 
total value of the transfers exceeds the ALF/AFCH rate. A full evaluation and convincing evidence would be 
required.”  Id.  
117 Virginia Auxiliary Grant Manual Ch. G, ¶ 13, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
118 Virginia Auxiliary Grant Manual Ch. G, ¶ 15, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
119 Virginia Auxiliary Grant Manual Ch. G, ¶ 16, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi. 
120 Virginia Auxiliary Grant Manual Ch. G, ¶ 14, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
121 Virginia Auxiliary Grant Manual Ch. G, ¶ 14, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
122 Virginia Auxiliary Grant Manual Ch. G, ¶ 10 et seq., http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.   
123 Virginia Auxiliary Grant Manual Ch. G, ¶ 10, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
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g. The Virginia Auxiliary Grant Manual contains a useful step chart for penalty 
determinations.124 
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124  Virginia Auxiliary Grant Manual Ch. G, ¶ 5, http://www.dss.virginia.gov/family/as/auxgrant_manual.cgi.  
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6. Public Entitlements For Medical Care. 

A. Medicare. 

1. Everyone eligible for SSDI benefits is eligible for Medicare after a 24-month 

qualifying period.  

2. The first 24 months of disability benefit entitlement is the waiting period for 

Medicare coverage.  

B. Medicaid. 

1. A complete discussion is beyond the scope of this work.125 

2. Generally, the SSI resource, income, and transfer of assets rules apply to the 

individual special need child at age 18; the income and resources of the special need 

child’s parent(s) are not imputed to the child. 

a. A special need child receiving SSI is categorically eligible for Medicaid to pay for 

specified medical services and expenses (including premiums for Medicare 

entitlements).126 

b. A special need child whose monthly income is not more than 80% of the federal 

poverty level and who otherwise meets the criteria for eligibility is categorically 

eligible for Medicaid benefits. In 2010, 80% of the federal poverty level is $ 

721.60.127 

3. Persons who are “medically needy” – those who generally meet the SSI resource and 

related tests – but whose income is in excess of $721.60 can become eligible for 

Medicaid under the income spend-down rules.128 
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125 See various “how-to” works by the writer at http://mysite.verizon.net/shawn.majette/outlines.htm; see official 
links (including the Virginia Medicaid application, the Virginia Medicaid Manual, the Virginia State Plan for 
Medical Assistance, etc.) at http://mysite.verizon.net/shawn.majette/mcaid_res.htm.  
126 Va. Medicaid Manual §M 0320.201 
127Va. Medicaid Manual §M 0320.210; Rate,  
https://www.cms.gov/MedicaidEligibility/Downloads/POV10Combo.pdf.  
128 Va. Medicaid Manual §M 0330.000 A. 2. “The major feature of the MN covered groups is a spenddown. An 
individual who meets the nonfinancial and MN resource eligibility requirements but whose income exceeds the MN 
income limit may a “spenddown” the excess income by deducting incurred medical expenses and become eligible 
for a limited period of full medically needy Medicaid coverage. An individual who has excess income becomes 
eligible when he/she has incurred medical expenses equal to the difference between his/her income and the MN 
income limit.” 
 

Turning 18 with Special Needs Outline 
Page 29 of 32 

http://mysite.verizon.net/shawn.majette/outlines.htm
http://mysite.verizon.net/shawn.majette/mcaid_res.htm
https://www.cms.gov/MedicaidEligibility/Downloads/POV10Combo.pdf


 
  

 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 
Turning 18 with Special Needs Outline 

Page 30 of 32 



 
  

7. Estate Planning. 

A. For the New Adult’s assets and health care. 

1. Documents and legal arrangements when special need child is not mentally 

incapacitated.  

a. Advance directive for health care with consideration of psychiatric advance 

directive provisions 

b. Funeral power of attorney. 

c. Power of attorney in parent with successor(s) 

(a) Include specific authority for unrestricted gifts. 

(b) Include, when appropriate, waiver of self-dealing prohibitions. 

(c) Include, when appropriate, specific authority for family care giving 

arrangements. 

(d) Include, when appropriate, indemnification of and compensation for agent(s). 

(e) Include, when appropriate, powers to establish, terminate, or revoke trusts 

created by the special need child or any fiduciary for the special need child. 

d. Revocable living trust with remainder over to suitable beneficiaries (no payback 

to Medicaid) 

e. Standby special needs trust under 42 USC 1396p (d)(4)(A) or (C) with specific 

authority to transfer assets (through power of attorney or by trustee of revocable 

living trust) to trustee of special needs trust (with payback to Medicaid) 

f. Pour-over will to trustee of revocable living trust 

2.  Documents and legal arrangements when special need child is mentally 

incapacitated.  

a. At age 17.5, commence proceedings for guardianship with involuntary civil 

commitment and medication powers.129 

b. Simultaneously move for plenary conservatorship with estate planning order 

authorizing establishment of a revocable living trust with remainder over to 

                                                 
129 Va. Code § 37.2-805.1. 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 
Turning 18 with Special Needs Outline 

Page 31 of 32 



 
  

suitable beneficiaries (no payback to Medicaid) and standby special needs trust as 

above.130 

(a) Authorize family caretaker agreement with suitable rates in the guardianship / 

conservatorship order. 

(b) Authorize family support and transfer of assets for the benefit of any post-

majority spouse(s) and child(ren). 

B. For the parent’s and others’ assets. 

1. General estate planning documents as applicable to the non-mentally disabled special 

need child. 

2. Regarding dispositions for the special need child, the parents and others should avoid 

outright distribution to or for the benefit of the child by creating alternate 

dispositions, among which the third party purely discretionary special needs trusts 

with no payback provisions is optimum. 

3. Establish “dry” third party special needs trust with no payback provision as a vessel 

to receive donations, legacies and devises – oh My! – from grandparents, aunts, and 

others kindly disposed to the special need child when Medicaid for the donor is not an 

issue. 

4. Establish “dry” 42 USC 1396p (d)(4)(A) special needs trust as a vehicle by which the 

parent(s) and other kindly family members may transfer assets when Medicaid for the 

donor is an issue.131 

 

 

 
 Copyright 2010, by R. Shawn Majette.  All rights reserved. 

                                                 
130 Va. Code § 37.2-1024. 
131 See 42 USC 1396p c 2 exceptions for transfers to the trustee of a trust established for the sole benefit of a 
disabled person under the age of 65.  
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