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I. Review of the SSI/Medicaid Programs.  

Overview of SSI/Medicaid Programs. SSI is administered by the Social Security 
Administration (SSA). For 2013, the maximum federal benefit is $710 per month. The SSI 
program in Virginia is administered by the Social Security Administration. SSI is a 
monthly cash payment for the food and shelter of the beneficiary. For an individual to be 
eligible he or she must be aged, blind or disabled and his or her income and assets must be 
low enough to meet the SSI/Medicaid requirements. Cash income to the SSI recipient 
reduces his or her income dollar-for-dollar. 

In Virginia, if the disabled person is eligible for any SSI, then he will qualify for 
Medicaid eligibility.  It is not automatic, however, and the Medicaid eligibility must be 
applied for separately.  If the SSI payment is eliminated, the accompanying Medicaid will 
also be eliminated, but the recipient may then be able to apply for Medicaid only. SSI and 
Medicaid eligibility requirements may differ somewhat from state to state, so it is 
important that if the recipient is going to move to another state, the eligibility rules for the 
new state be reviewed beforehand. 

It is crucial in administering the Trust never to pay cash to the beneficiary. 
The Trust is structured in such a way that the assets are not "available" for SSI and 

Medicaid eligibility purposes. This means that those assets are not counted when an 
individual is means tested for eligibility. 

SSI Rules. SSI has income rules and resource rules. There is a difference between an 
income and a resource. For example, a Certificate of Deposit is a resource. The interest 
produced by the Certificate of Deposit is income. 

Countable Resources. An SSI recipient is permitted to have $2,000 of countable 
resources in his or her own name. Typically this will be a bank account. Never let the 
account exceed $2,000. If the account exceeds $2,000, the recipient will lose SSI until at 
least the first of the next month. All resources are countable unless specifically excluded.  

 



 
 
 
 

Resources that are specifically excluded include the following: 
• Anything owned by the trust. 
• The home, including adjacent land, if the beneficiary lives in it or intends to return to 

it. 
• Household goods (furniture, furnishings, household equipment, household supplies), 

personal effects (toiletries, items of personal care and education, clothing and jewelry). 
• One automobile (or other vehicle). 
• Life insurance with a cash value, if the face value does not exceed $1,500, all term life 

insurance. 
• A burial plot or other burial space regardless of value. 
• A revocable burial fund, worth up to $1,500. An irrevocable burial fund is also exempt 

in an amount that is determined by state law. Additionally, burial insurance may be 
exempt and this may vary by state. 

Income. Distributions from the Trust will be treated in one of four ways by SSA: 

(a) direct income to the beneficiary; 
(b) not income; 
(c) in-kind income; or 
(d) in-kind support and maintenance. 

Direct Income. Monies paid directly to a beneficiary are considered income and will 
reduce the SSI benefit dollar-for-dollar. If the SSI benefit is reduced to $0, not only will 
SSI be lost, but the accompanying Medicaid will also be lost. Do not make disbursements 
directly to the beneficiary. 

Not Income. Payments to third parties for goods and services other than food and 
shelter that benefit the beneficiary are not considered income. However, if the beneficiary 
receives an asset paid by the Trust, the value he or she receives is counted under "in-kind 
income" discussed below. 

In-Kind Income. In-kind income that is not subtracted from the SSI grant is goods and 
services received by the beneficiary other than for food or shelter. In-kind income is not 
counted as income for SSI or Medicaid eligibility purposes.  If the Trust purchases an asset 
that is consumed in the month received, it is not income.  Therefore, if the Trust buys non-
countable resources, such as books, furniture or recreation equipment or a television, it is 
not counted as income. 

There are four ways to make distributions for allowable in-kind income: 
• The safest way is to distribute the goods and services directly to the beneficiary 

personally. Example: Buy a television and deliver it personally. 
• Direct payment to a provider. Example: Buy a television from an appliance store 

and have the store deliver it to the beneficiary. 
• Give the beneficiary a credit card to buy the television set and have the Trust pay 

the bill.  Do not allow the beneficiary to use the card to obtain cash either from an 
ATM or by selling goods obtained by using the card, as these will be considered 
as countable income. 



 
 
 
 

• Be careful in giving gift certificates or vouchers or airline tickets which are 
refundable.  These may be considered income to the beneficiary. 

In-Kind Support and Maintenance (ISM). If the Trust pays for food or shelter, this is 
called "in-kind support and maintenance" (ISM). ISM reduces the beneficiary's SSI 
payment either by one-third or one-third plus $20, depending on the beneficiary's living 
arrangement. However, it does not eliminate the payment and does not affect Medicaid. In 
many cases it is necessary to provide food, clothing and shelter from the Trust. This is 
particularly true of shelter since the cost of shelter is so high in relation to the SSI 
payment. In 2013, the maximum reduction for ISM will be $256.66. 

If a beneficiary purchases a home and the Trust pays for mortgage payments, taxes, 
insurance, or utilities, this results in ISM for the month in which those payments are made. 
The same is true if the Trust purchases the home. Remember that there is estate recovery 
against assets owned by an individual receiving Medicaid. Before purchasing a home, 
please make sure to find out the best way to proceed, either individually or by the Trust. 

If, for example, the beneficiary's benefit amount is $710, and the Trustee buys the 
beneficiary $900 of groceries in a month, the benefit award is reduced by no more than 
$256.66 (in 2013). If, in addition to the $900 of groceries, the Trustee paid the 
beneficiary's $1500 rent bill, the benefit would still only be reduced by $256.66. The 
beneficiary would remain eligible for SSI, and therefore, for Medicaid. 

If, however, the beneficiary receives Social Security Disability of $600 and SSI of 
$110 and the Trust pays her rent of $500/month, the rent payment made by the Trust is 
ISM.  The reduction would be $256.66 and would exceed the $110 SSI payment reducing 
it to $0. All the SSI is eliminated. The reduction from ISM is not one-third of the 
beneficiary's actual monthly SSI payment, but one-third of the Federal benefit rate ($710 
in 2013) plus the amount of the general income exclusion ($20). This is called the 
presumed maximum value (PMV). 

The simplest course of action is to pay for things that are not "food and shelter," but 
this is not always appropriate. Another option is to lump together in one month all "food 
and shelter" payments, getting the most "bang" for the $256.66 reduction. On the other 
hand, if the beneficiary's SSI benefit were $1, any "in-kind support and maintenance" 
would wipe out SSI eligibility, and in some states, would wipe out automatic Medicaid 
entitlement. 

II. Distributions from the Trust. 

Bond. I do not usually require a bond, but it is a conversation I have with my clients. 
Accounting. It is good practice for the trustee to provide an annual accounting of its 

stewardship. 
Irrevocability. The trust is irrevocable (either at the death of the grantors of a third-

party trust or immediately if a first-party trust). This means that the trust cannot be 
changed or revoked. It can be amended as necessary, however, to conform to the 
requirements of federal and state law. Typically, only a court can amend an irrevocable 
trust.  Under 64.2-778.1 of the Virginia Code (1950), as amended, a trustee may now has a 
decanting to a second trust including a special needs trust.   

Food and Shelter. SSI is for food and shelter. If the Trust pays for the beneficiary's 
food and shelter, the SSI payment will be reduced by one-third or one-third plus $20, 



 
 
 
 

depending on the beneficiary's living arrangement. This is not fatal, because Medicaid is 
maintained.  It is often necessary to provide food and particularly shelter. 

Distributions for Non-Countable Resources. The trust can make distributions for 
non-countable resources. These include: 

• Clothing; 
• Recreational equipment, games and crafts; 
• Telephone, answering machine; 
• Television, radio and cable service; 
• Musical instruments; 
• Handicap van or regular car; 
• Stereo system; 
• Purchase a home, with rent paid by occupants; 
• Tools to perform home improvements, repairs and maintenance by homeowner; 
• Audio/video equipment; 
• Household goods of reasonable value; 
• Durable medical equipment, such as wheelchairs; and 
• Prepaid funeral contract, gravesite, and stone. 
Distributions for Goods and Services. These include: 
• Home improvements, repairs, and maintenance by outside source; 
• Travel and education; 
• Recreation and entertainment; 
• Non-refundable airline ticket; 
• Medical insurance; 
• Telephone bills; 
• Vehicle insurance, repairs, fuel, and other expenses 
• Newspaper subscriptions; 
• Furniture; 
• Services of a care manager; 
• Vacations; 
• Travel expenses of relatives; 
• Movies; 
• Tax payments; 
• Medical treatment for which public funds are unavailable; 
• Difference between a private and semi-private room in an institution; 
• Installation of a burglar alarm or monitoring/response system in home; 
• School tuition, books and supplies; 
• Health and life insurance premiums; 
• Cleaning supplies and paper products; 



 
 
 
 

• Dental care, physical therapy, massages, support services, and other medical costs 
not covered by any benefit programs; and 

• Home care services not covered by another program. 
Distributions that will Reduce the SSI Benefit. These include: 
• Shelter-related expenses (mortgage payments, real property taxes, heating and 

cooling bills, electricity, water, sewerage, garbage collection); 
• Groceries or meals; and 
• Cash for any purpose. 

III.  General Duties of Trustee.  
 Every Trustee is held to a higher standard of performance. These duties include the 

following: 
 Monitor Investments. Monitor Trust investments on a regular basis. This should be 

done no less frequently than quarterly. Advise your clients to consider retaining an 
investment advisor. This could be a bank trust department or a stock broker or 
financial planner. Advise your clients not to do any of their own Trust investments. 
The Trustee is responsible for Trust investments. The Trustee has a duty to make 
prudent investments consistent with the goals of the grantor for the beneficiary (in 
third-party trust situations). 

 Carry Out Terms of Trust. The Trustee has an obligation to carry out the terms of the 
Trust as specified in the Trust document. 

 Loyalty. The Trustee is a fiduciary and has a duty of loyalty to the beneficiary. The 
Trustee must not self-deal. 

 Keep Accounts. The Trustee has an obligation to account for all assets received, for 
all income received, for all funds expended, and for all assets remaining in the Trust. 

 Render Accountings. The Trustee should render accountings whether or not required 
on no less than an annual basis. This satisfies everyone that the Trustee is performing 
his or her duties. 

 Trust Accounts. All Trust assets must be invested in Trust accounts. Trust assets must 
not be commingled with the personal funds of the Trustee. 

 Protect Trust Property. The Trustee has a duty to protect Trust property and to 
provide insurance for Trust assets where appropriate. 

 Make Trust Assets Productive. If the Trustee has Trust assets which have been 
transferred to the Trustee, the Trustee has a general duty to invest them in such a way 
that they are productive for the income beneficiary. 

 Duty of Confidentiality. The Trustee has a duty to the grantor and beneficiary of the 
Trust to keep information concerning the Trust confidential.  The Trustee must not 
discuss the Trust with family members or friends.  Trust business should be discussed 
only with the grantor, the Trust beneficiary, legal counsel and investment counsel. 

 Allocation between Income and Principal. The Trustee must make the proper 
allocation between income and principal when administering the Trust.  



 
 
 
 

 

IV. Reporting Guidelines—Social Security Administration (SSA).  

Basic Requirements. The Trustee has an obligation to report to the Social Security 
Administration (SSA) the existence of the Trust if the beneficiary is receiving SSI 
benefits. The Trustee should answer that the beneficiary is not receiving income unless the 
Trustee decides to distribute income, which is in the absolute and sole discretion of the 
Trustee. The SSI computer system will pick up any income generated by the Trust. This 
comes from the K-1 issued by the Trust. Medicaid has a computer match with the I.R.S. 
and will learn of these income distributions.  It will be incumbent upon the Trustee to 
show that payments were made to third-party providers and not directly to the beneficiary. 
SSI has a right to inquire as to the amount and purpose of distributions from the Trust. The 
Trustee must respond honestly and completely to any such inquiries. SSI is concerned that 
income NOT be used to provide food or shelter.  The Trustee should keep excellent 
records and receipts for SSI and Medicaid. If the Trustee is also serving as Representative 
Payee for Social Security, then there is a separate duty to report. The Representative Payee 
is the person designated by SSA to receive the SSI payment on behalf of the beneficiary. 
In addition, the beneficiary must report all of the following: 

• Address. Change in beneficiary's address. 
• Employment. Change in employment status. 
• Living Arrangements. Change in the arrangements (such as adding or losing a 

roommate). 
• Income. All income (including the receipt of any direct income or ISM from the 

Trust). 
• Resources. Any change in countable resources. 
• Medical Insurance Coverage. Any change in the beneficiary's medical insurance 

coverage. 
• Marital Status. Any change in the beneficiary's marital status. 
• Physical or Medical Condition. Changes or improvements in beneficiary's 

physical or mental condition (for example, the beneficiary improves so much that 
he or she is no longer considered disabled). 

• Medical Facility. Admission to or discharge from any health facility or public 
facility (such as a hospital or nursing home). 

• Travel. Any trip outside the United States. 
• Other Public Benefits. New eligibility for other public benefits. 
Additional Requirements. Additional reporting requirements include: 
• Written. The report must be in writing to the Social Security Administration. 
• Name. The report must include the beneficiary's name. 
• Social Security Number. The report must include the beneficiary's Social Security 

Number. 
• Event. A description of the event that triggered the report and the date of the 

event. The report is due within 10 days after the month in which the event took 
place. 



 
 
 
 

The Trustee is not required to send these reports. The Representative Payee is 
responsible for filing the reports. It is good practice for the Trustee to monitor the 
reporting and if the Trustee does make the report to keep a copy. 

Penalty. If reports are not made on a timely basis, SSA may seek reimbursement for 
benefits incorrectly paid and assess a penalty for up to $100 for a late filing. Failure to 
respond to correspondence from SSA may result in a loss of benefits. 

Appeals. If SSA or Medicaid notifies the beneficiary that it intends to reduce or 
eliminate benefits, there is a 10 day right of appeal. The appeal must be in writing. If the 
appeal is filed within 10 days, the benefits continue. If the appeal is not filed within 10 
days, there is a 60 day window to appeal an SSI decision and a 30 day period (in Virginia, 
which time may differ from state to state) to appeal a Medicaid notice of action or 
decision. However, benefits will be discontinued if the appeal is not filed within 10 days. 


