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1. LOST HEIR
 
 
FACTS: 
 
1.  Decedent's Will leaves $100,000 to her friend, Bertha. 
 
2.  Executor is unable to determine if Bertha is living or dead. 
 
3.  Executor is ready to close the Estate and asks the Commissioner what to do. 
 
 

Issues for Discussion
 
1.  Hire an heir locator (should the costs be charged to Bertha or the residue?) 
 
2. If unsuccessful, then petition the Court to pay to the General Receiver (make sure the court 

order charges fees to Bertha). 

 

Additional Facts
 
1. Bertha is found!, but dies before the Executor can make distribution.  (Distribution must be 

made to Bertha's personal representative.  New Small Estate Act effective July 1, 2010, may 
allow amounts up to $50,000 to be paid to distributees). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



2. BEQUEST OF TANGIBLE PERSONALTY BY LIST 
 

 
FACTS: 
 
1. Molly is the Executor of Chet's Will.  Article Fourth of the Will provides: 

a. I give my watch to my friend Gregory. 

b. I give my saxophone to my friend Tamara. 

c. I may leave a list hereafter which disposes of other items of my tangible personal 
property. 

d. I give all the rest of my tangible personal property to my beloved wife, Barbara. 

2. At Chet's death there is a typed list, dated after Chet's Will, and signed by Chet which states: 

a. My car to my friend Gregory. 

b. My saxophone to my friend Jacqueline. 

3. Apparently, Chet changed his mind about his saxophone after signing his Will. 

4. Chet's list was not probated with his Will. 

5. Molly distributed the tangible personal property as follows: 

a. The car to Gregory. 

b. The saxophone to Jacqueline. 

c. The watch and all the other tangible personal property to Barbara. 

6. The Commissioner of Accounts refuses to approve Molly's Final Account. 

 

ISSUES:
 

· Should Molly have given legal validity to the list when it wasn't probated? 

· If so, should the list override the terms of the Will? 

 

 

 

 



THE LAW: 
 
1. Virginia Code §64.1-45.1 (effective 1995) governs and provides as follows: 
 

If a will refers to a written statement or list to dispose of items of tangible personal 
property not otherwise specifically bequeathed, the statement or list shall be given effect 
to the extent that it describes items of tangible personal property and their intended 
recipients with reasonable certainty and is signed by the testator although it does not 
satisfy the requirements for a will. Bequests of a general or residuary nature, whether 
referring only to personal property or to the entire estate, are not specific bequests for the 
purpose of this section.  
The written statement or list may be referred to as one which is in existence at the time of 
the testator's death, may be prepared before or after the execution of the will, may be 
altered by the testator at any time and may be a writing that has no significance apart 
from its effect on the dispositions made by the will. When distribution is made pursuant 
to such a written statement or list, a copy thereof shall be furnished to the commissioner 
of accounts along with the legatee's receipt.  
A personal representative shall not be liable for any distribution of tangible personal 
property to the apparent legatee under the testator's will made without actual knowledge 
of the existence of a written statement or list, nor shall he have any duty to recover 
property so distributed. However, a person named to receive certain tangible personal 
property in a written statement or list which is effective under this section, may recover 
that property, or its value if the property cannot be recovered, from an apparent legatee to 
whom it has been distributed in an action brought for that purpose within one year after 
the probate of the testator's will.  
This section shall not apply to a writing admitted to probate as a will and, except as 
provided herein, shall not otherwise affect the law of incorporation by reference.  
 

Lessons To Be Learned: 
 
1. Chet's list is valid.  It is referred to generally in his Will, describes the items of tangible 
personal property and their intended recipients with reasonable certainty, is signed by Chet, and is 
properly not probated. 

2. Where the list is inconsistent with the Will, the provisions of the Will prevail. 

3. Molly should have distributed the watch to Gregory and the saxophone to Tamara. 

4. Good luck on getting the saxophone from Jaqueline and watch from Barbara.  Is Molly 
required to bring Actions in Detinue to retrieve the saxophone from Jacqueline and watch 
from Barbara? 

5. Note that there is no requirement that the list be dated (nor is there a requirement that a Will 
be dated).  Query whether a later list prevails over an earlier list where there is an 
inconsistency? 



3.  ATTORNEY FEES 

 
FACTS 
 
1. Executor hires Alvin Attorney to assist with the Estate administration. 
 
2. Alvin prepares all of the necessary income tax returns, the Inventory and Accountings, and 

obtains an Order of Distribution from the Circuit Court.  Alvin's total fees are $30,000. 
 
3. Executor files her Final Account.  Her fee of $50,000 is based on the Fiduciary Fee 

Guidelines, with no offset for Alvin's fees. 
 
4. Would the Commissioner allow the full Executor's fee? 

 

Issues for Discussion 

1. Are attorney fees deducted from the Executor's commission? 

2. What attorney fees are not deducted? 

 

Additional Facts  

Executor only takes a $5,000 fee.  (Does the Commissioner rule on whether the attorney fees are 
reasonable and necessary?) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



4.  OMITTED SPOUSE 
 

 
FACTS: 
 
1. Blanche executes a Will in 1994 leaving her entire estate to her sister, Stella.  Blanche is a 

widow with no children.  She names her attorney, Elliot, as the Executor. 

2. In 2000, Blanche marries Stanley but does not redo her Will.  There is no Premarital or 
Marital Agreement.  

3. In 2002, Blanche dies.  Elliot probates her Will and qualifies as Executor. 

4. Blanche's probate estate is $200,000.  She also has $100,000 of savings bonds POD to 
Stanley and a $300,0000 life insurance policy payable to Stanley. 

5. Stanley's attorney tells Elliot that Stanley will not file an augmented estate election since he 
has already received more than one-half of Blanche's augmented estate. 

6. Elliot does little Trusts & Estates work, but he is smart enough to wait until the six-month 
time period for claiming the elective share expires before he makes distribution of the entire 
estate to Stella. 

7. Elliot files his First and Final Account with the Commissioner, who promptly rejects it. 

8. Realizing that he is in over his head, Elliot contacts you to figure out what is wrong with his 
Account.  What do you tell him? 

 

 

ISSUES:
 

· If the surviving spouse did not file an augmented estate election (nor for a Family 
Allowance, Homestead Allowance or Exempt Property), why wouldn't distribution be 
made in accordance with the Will? 

 
 
 



 
THE LAW: 
 
1. Virginia Code §64.1-16 allows the surviving spouse to claim an elective share of one-half of 

the decedent's augmented estate (one-third if the decedent is survived by any descendants).  
The elective share must be claimed within six months from the probate of the Will (§64.1-
13). 

2. Virginia Code §64.1-69.1 provides as follows: 

If a testator fails to provide by will for a surviving spouse who married the testator 
after the execution of the will, the omitted spouse shall receive the same share of the 
estate such spouse would have received if the decedent left no will, unless it appears 
from the will or from the provisions of a premarital or marital agreement executed or 
validated under the Premarital Agreement Act (§ 20-147 et seq.) that the omission 
was intentional. 

3. Stanley's intestate share would be 100%. 

 

Lessons To Be Learned: 
 
1. There is no election or filing required to be made by Stanley.  Hence, the entire probate estate 

should have been distributed to Stanley. 

2. Elliot must hope that Stella has not already spent the $200,000 and that she will return it 
without Elliot having to spend money out of his own pocket to collect it. 

 

 

 
 

 

 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+20-147


5. AUGMENTED ESTATE 

 
 
FACTS 
 
1. Surviving spouse files an augmented estate election. 
 
2. Surviving spouse and Executor are unable to agree on the augmented estate calculation and 

ask the Commissioner to hold a hearing to determine the amount. 
 
3. Does the Commissioner have the authority to hold such a hearing? 
 
 

Issues for Discussion 
 
1. Virginia Code Section 64.1-16.2(D) provides that the Circuit Court must hear the augmented 

estate controversy. 
 
2. Do you informally meet with the parties to help them come to an agreement? 
 
3. Does your Circuit Court hear these matters, refer them to a Commissioner in Chancery, or 

refer them to you? 
 
4. Who has more expertise in augmented estate matters than the Commissioner? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



6. JOINT MORTGAGES WITH THE DECEDENT 
 
FACTS: 
 
1. Jasper's wife is deceased and he has two children. 

2. He marries Opal and decides he needs a new Will.  Since Jasper is savvy to Opal's ability to 
make an election to receive one-third of his augmented estate after his death, he creates a plan 
that he believes will provide Opal 40% of his assets and his children 60%. 

3. Jasper has assets of $500,000, so to keep things simple, his new Will leaves $200,000 to Opal 
and the residue to his children.  He names his daughter, Penny, as Executor. 

4. Jasper and Opal decide renting is not the life for them, so they buy a house for $600,000.  
They put no cash down, as the seller is desperate and takes back the entire $600,000 as a first 
deed of trust.  Jasper and Opal take title as tenants by the entirety.  They both sign the note. 

5. Jasper dies.  Penny probates his Will and qualifies as Executrix. 

6. Opal files a claim against the estate for $300,000,. i.e., Jasper's portion of the $600,000 
mortgage. 

7. The Commissioner tells Penny that she must pay the claim. 

8. Penny figures out that if she pays Opal the $300,000 claim and the $200,000 bequest, there 
will be nothing left for her and her brother. 

9. Penny comes to you with tears in her eyes.  What do you do? 

 

ISSUES:   
 
· Can you do any more than hand Penny a crying towel? 

· Is Opal entitled to the 50% contribution claim where she receives the entire house by 
survivorship?  



THE LAW: 

1. In this fact pattern, the landmark case on this issue is Brown v. Hargraves, 198 Va. 748 
(1957).  The Virginia Supreme Court reversed the trial court and allowed a surviving joint 
tenant of real estate to make claim against the estate of the deceased tenant for 50% of the 
outstanding mortgage balance. 

2. Brown v. Hargraves involved a man and woman who were not married (they may have been 
siblings, as they both were named Brown). 

3. Until 1997, one could have argued that Brown v. Hargraves was not applicable to married 
persons holding the property as tenants by the entirety. 

4. In 1997, however, the Virginia Supreme Court ruled that a surviving tenant by the entirety 
has the right to make the 50% contribution claim.  See Pickett v. Spain, 254 Va. 107 (1997). 

 
 
Lessons To Be Learned: 
 
1. Penny should take the biggest Executor's fee allowable, distribute the rest of the estate to 

Opal, file her Final Account and get on with her life. 

2. A premarital or marital agreement could have prevented this problem. 

3. "Food for thought":  What would happen under recently revised Virginia Code §64.1-157.1 
(non-exoneration) if the real property were vested solely in Jasper's  name and he specifically 
devised it to Opal? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



7. CONSERVATOR FEES 
 
 
FACTS 
 
1. Larry Lawyer is appointed as Conservator for Wilma Ward by the Circuit Court. 
 
2. Wilma has no family members who are interested in her well being, although some are 

anxious to inherit her assets. 
 
3. Wilma has a $500,000 house, a $200,000 CD and numerous stocks and bonds totaling 

$300,000, and a monthly pension of $2,000. 
 
4. Larry's first task is to move Wilma out of her home into an assisted living facility. 
 
5. Larry then fixes the house up and lists it with a realtor for sale. 
 
6. Larry files a four month account showing no Conservator fees taken, and then subsequently 

he files an account for the next 12 month period showing he has taken fees of $20,000 based 
upon 100 hours expended at $200 per hour (assume that is a reasonable rate). 

 
7. The Fiduciary Fee Guidelines calculates a fee for Larry of $14,725.00. 
 
8. Larry is a sole practitioner with no administrative assistant. 
 
9. Would the Commissioner allow his fee? 
 
 

Issues for Discussion 
 
1. Do you stand by the Fiduciary Fee Guidelines or allow hourly rates? 
 
2. If you allow hourly rates initially because of the large amount of upfront work for the 

Conservator, do you then try to bring the Conservator within the guidelines for subsequent 
accounts? 

 
3. Do you allow the attorney his hourly rate for making a bank deposit or paying a bill, or do 

you allow only an administrative assistant rate for those services? 
 
4. Do you calculate the Conservator's fee differently if an agent lists the real estate for sale or 

the Conservator sells it himself? 
 
 

Additional Facts  
 
1. Larry claims his hourly rate is $450.00 (Does the Commissioner determine the 

reasonableness of the hourly rate?)  
 
2. The court order appointing the Conservator provides that the Conservator shall be entitled to 

fees based upon his hourly rate for the time expended.  (Does the Commissioner still 
determine the reasonableness of the fee?)  



8. ANTI-LAPSE STATUTE 
 

 
FACTS: 
 
1. Louise leaves the residue of her considerable estate to be divided equally among her butler of 

40 years, Phil, her favorite nephew, Cletus (son of her brother), and her dear friend, Melissa.  
Phil died 60 days before Louise.  Cletus died a month before Louise and Cletus has surviving 
children.  Melissa survived Louise but died before Louise's estate was distributed.  Louise's 
Will made no provision should any of these residual legatees predecease her. 

2. The Executor distributed the reside as follows: 

a. One-third to the Estate of Phil. 

b. One-third to the Estate of Cletus. 

c. One-third to the Estate of Melissa. 

 

ISSUE: 
 

· Has the Executor made proper distribution? 
 
 
 



 
THE LAW: 
 
1.   Virginia Code §64.1-64.1 provides that unless a contrary intention appears in the Will, if a 

legatee predeceases the testator and is a grandparent of the testator or a descendant of a 
grandparent of the testator, then the children and the descendants of deceased children of the 
deceased legatee who survive the testator take in the place of the deceased legatee. 

2.  Virginia Code  §64.1-65.1(B) provides unless a contrary intention appears by the Will and 
except as provided in §64.1-64.1, if the residue is bequeathed to two or more persons and the 
share of one fails for any reason, such share shall pass to the other residuary legatees in 
proportion to their interest in the residue. 

 

Lessons To Be Learned: 
 
1. Since the butler, Phil, was not a grandparent or a descendant of a grandparent of the testator, 

his share of the residue lapses and would be divided among the remaining residual legatees.  
No distribution should have been made to Phil's estate. 

2. Cletus was a descendant of Louise's grandparent; therefore, his share of the residue should be 
paid to his children and descendants of deceased children surviving at the time of Louise's 
death, not to his estate. 

3. Melissa survived the testator, so her share of the residue is properly paid to the Estate of 
Melissa. 

4. The proper division of the residue should have been as follows: 

a. 50% among Cletus' children and the children of Cletus' deceased children. 

i. If these takers are all the same degree of kinship, they share equally.  If they 
are of unequal degree, then they share per stirpes. 

b. 50% to the Estate of Melissa. 

5. Query whether the result would have been the same if the dispositive provisions had been 
contained in a Living Trust? 

 

 
 
 
 
 
 
 
 
 



9.  PRINCIPAL AND INCOME ACCOUNTING 
 
FACTS: 
 
1. Testamentary Trust provides for net income to Sally for her life, remainder to Fred.  There is 

no power to invade principal. 
 
2. Trustee has receipts for rent, interest, dividends, capital gains and an income tax refund. 
 
3. Trustee has expenses for a surety bond premium, Trustee's fee, account filing fees, income 

taxes, real estate taxes, and condo fees. 
 
4. How does the Trustee compute the net income in accordance with the Uniform Principal and 

Income Act (Virginia Code §55-277.10 through §55-277.30)? 
 
 

Issues for Discussion 
 
1. Rent, interest, dividends are allocated to income. 
 
2. Capital gains are allocated to principal. 
 
3. Since the only income tax paid by the Trust would be on capital gains (all ordinary income 

distributed to Sally and taxable to her), then the income tax refund would be allocated to 
principal. 

 
4. Trustee's fee and account filing fees are allocated one-half to income and one-half to 

principal. 
 
5. Surety bond premium, real estate taxes, and condo fees are allocated to income. 
 
6. Income taxes on capital gains are allocated to principal. 

 

Additional Facts 
 
1. Terms of Trust provides generally that the Trustee has the power to allocate between income 

and principal.  (General language does not override the Act) 
 
2. Sally is receiving about $10,000 per year from trust assets valued at $1,000,000.  That doesn't 

seem fair - is there anything the Commissioner can do?  (Alert the Trustee to his ability to 
make an Equitable Adjustment under Virginia Code Section 55.277.4.  However, if Trustee 
does not wish to, the Commissioner cannot compel him to make an equitable adjustment). 

 
3. Instead, the terms of the Trust provide that income and principal can be distributed to Sally in 

the sole discretion of the Trustee (Would the Commissioner require a principal and income 
accounting, i.e. is there a need for one?). 

 
 
 



10.  INSOLVENT ESTATES 
 

 
FACTS: 
 
1. Igor died intestate after a long battle with cancer.  His probate estate totaled over $100,000, 

but between hospital, doctors, and funeral bills, this will be an insolvent estate. 

2. Igor is survived by his wife, Patsy, and their two minor children. 

3. The Administrator has paid the funeral bill which totaled $5,000.  Medical bills and other 
debts totaling in excess of $100,000 have been received, but as yet none of them has been 
paid by the Administrator. 

4. While reading the Commissioner of Accounts Information to Executors and Administrators 
Pamphlet, the Administrator discovers that, since this estate is insolvent, it should have only 
paid the funeral home $3,500. 

 

ISSUES: 
 

· How to rectify the improper amount paid to the funeral home. 

· Determine if use of the Family Allowance, Exempt Property and/or Homestead 
Allowance can be implemented. 

· Will your fiduciary fees be paid in full or prorated along with the general debts? 

 
 
 



 
THE LAW: 
 
1. Virginia Code §64.1-157 sets out the order in which debts shall be paid when there are 

insufficient assets to pay all debts in full: 

a. Costs and expenses of administration; 

b. The allowances provided in Virginia Code §§64.1-151.1, et seq.; 

c. Funeral expenses not to exceed $3,500; 

d. Debts and taxes with preference under federal law; 

e. Medical and hospital expenses of the last illness of the decedent, including 
compensation of persons attending him, not to exceed $400 for each hospital and 
nursing home and $150 for each person furnishing services or goods; 

f. Debts and taxes due to the Commonwealth; 

g. Funds held by decedent as a fiduciary; 

h. Debts and taxes due localities and municipal corporations; 

i. All other claims. 

 

Lessons To Be Learned: 
 
1. First reduce the assets by preparing and filing with the Clerk of Court a writing signed by 

Patsy claiming the Family Allowance for the sum of $18,000, another $15,000 for the 
Homestead Allowance and $15,000 for Exempt Property.  These allowances take priority 
over all expenses and debts, except for administrative expenses. 

2. Determine the costs of administration including filing fees to the Commissioner of Accounts 
and Clerk, as well as attorney fees and the Administrator's commission. 

3. Even though the Administrator paid the $5,000 funeral bill in full, only $3,500 of it may be 
deducted off the top.  The balance due of $1,500 falls to the "all other claims" category per 
§64.1-157. 

4. Separate the medical and hospital bills into those that resulted from the last illness, including 
compensation of persons attending Igor.  Each hospital may receive up to $400, and each 
person that furnished services or goods may receive up to $150. 



 

5. Now, see where you stand: 

 

Gross Probate Assets $100,000.00 
Less:   Claimed Exemptions $48,000.00 0.00 
 Costs of administration $4,747.00 0.00 
 Final Hospital Bill ($75,500 total) $400.00 0.00 
 Dr. Smith ($1,250) $150.00 0.00 
 Dr. Jones ($3,000) $150.00 0.00 
 Homecare ($4,000) $150.00 0.00 
 Funeral Home ($5,000) $3,500.00 0.00 

TOTAL PREFERRED DEBTS $57,097.00 -$57,097.00 
Amount remaining for payment of general unpreferred creditors $42,903.00 
 

Total claims of general unpreferred creditors = $102,150.00 
 
Unpreferred creditors will be paid on a prorata basis of 42%  
(total assets available of $43,903 divided by total remaining debts of $102,150). 

 
Unpreferred Creditor Total Claim Calculation Amount Paid 

AGA Funeral Home $1,500.00 x .42 = $630.00
NVA Hospital $75,100.00 x .42 = $31,542.00
Dr. Smith $1,100.00 x .42 = $462.00
Dr. Jones $2,850.00 x .42 = $1,197.00
Homecare $3,850.00 x .42 = $1,617.00
Visa Credit Card $15,600.00 x .42 = $6,552.00
Sears Credit Card $2,150.00 x .42 = $903.00
TOTALS $102,150.00  $42,903.00
 
 
6. It turns out that the funeral home will be entitled to $4,130 of the $5,000.  The Administrator 

must ask the funeral home to return the difference of $870, or must deposit that sum from its 
own funds to the estate before its Final Account as Administrator will be approved by the 
Commissioner of Accounts. 

7. Food for thought:  How would you treat mortgage payments and utility payments for real 
estate that is part of the probate estate?  Would it make a difference if the real estate has 
equity or is "under water"? 

 
 



 
11.  FEES ON NON-PROBATE ASSETS 

 
FACTS 
 
1.  Executor is in control of probate assets consisting of a $400,000 house and a $200,000 CD. 
 
2.  The decedent also had a $1,000,000 IRA payable to his nephew and a $2,000,000 life 
insurance policy payable to his niece. 
 
3.  Executor is required to file a U.S. Estate Tax Return, but due to the $100,000 mortgage on the 
property, no estate tax is due.  The decedent died in 2009. 
 
4.  The decedent's Will specifically devised the house to his nephew, subject to the mortgage, and 
the residue to his niece. 
 
5.  The Fiduciary Fee Guidelines show a fee to the Executor of $14,000 (1% on the house and 5% 
on the CD). 
 
6.  The Executor requests a greater fee because of his duties with regard to the non-probate assets. 
 
7.  How does the Commissioner rule? 

 

Issues for Discussion 
 
1. The Fiduciary Fee Guidelines provide for a 1% fee on the gross value of any real estate that is 

not sold. 
 
2. The Fiduciary Fee Guidelines provide that where the Executor has duties with regard to the 

non-probate assets, the Commissioner may allow a fee up to 1% of the value of those assets. 

 

Additional Facts  
 
1. The mortgage on the house is not $100,000, but $350,000.  The nephew declines to take the 

house subject to the mortgage. 
 
2. The Executor sells the house and after paying off the mortgage and the closing costs, the 

Estate nets $10,000, which the Executor distributes to the nephew. 
 
3. The Executor claims a fee of $20,000 on the house because he had to sell it.  Should that fee 

be allowed when the sale only netted $10,000?  Is it proper to charge the whole fee to the 
residue and not to the nephew? 

 
 

 
 
 



 
12. INTESTATE DISTRIBUTIONS 

(Per Capita v. Per Stirpes) 
 

 
FACTS: 
 

1. Venus died intestate.  She leaves a probate estate of approximately $620,000.  

2. The List of Heirs filed by the Administrator reads as follows: 

a. Children of deceased brother Steve:  John, Francis and Leo. 

b. Children of deceased sister Chastity:  Faith and Hope. 

c. Child of deceased sister Martha: Caleb, who predeceased Venus and has two 
surviving children, Patience and Vixen. 

3. After properly paying all debts, the Administrator made distribution of the $600,000 residue 
as follows: 

a. $200,000 (or one-third) divided between John, Francis and Leo. 

b. $200,000 (or one-third) divided between Faith and Hope. 

c. $200,000 (or one-third) divided between Patience and Vixen. 

 

ISSUES: 
 

· The Commissioner of Accounts, upon auditing the First and Final Account, advises the 
Administrator the account cannot be approved as the Administrator has improperly 
distributed the residue. 

 
· The Administrator claims he properly distributed the assets per stirpes to the descendants 

of the siblings.  Is the Administrator correct? 
 
 
 
 
 
 
 
 
 
 
 
 





 
THE LAW: 
 
1. Virginia Code §64.1-1 provides: 
 

When any person having title to any real estate of inheritance shall die intestate as to such 
estate, it shall descend and pass in parcenary to such of his kindred, male and female, in 
the following course:  
 
First. To the surviving spouse of the intestate, unless the intestate is survived by children 
or their descendants, one or more of whom are not children or their descendants of the 
surviving spouse, in which case two-thirds of such estate shall pass to all the intestate's 
children and their descendants and the remaining one-third of such estate shall pass to the 
intestate's surviving spouse.  
 
Second. If there be no surviving spouse, then the whole shall go to all the intestate's 
children and their descendants.  
 
Third. If there be none such, then to his or her father and mother or the survivor.  
 
Fourth. If there be none such, then to his or her brothers and sisters, and their 
descendants.  
 
Fifth. If there be none such, then one moiety shall go to the paternal, the other to the 
maternal kindred, of the intestate, in the following course:  
 
Sixth. First to the grandfather and grandmother or the survivor.  
 
Seventh. If there be none, then to the uncles and aunts, and their descendants.  
 
Eighth. If there be none such, then to the great grandfathers or great grandfather, and 
great grandmothers or great grandmother.  
 
Ninth. If there be none, then to the brothers and sisters of the grandfathers and 
grandmothers, and their descendants.  
 
Tenth. And so on, in other cases, without end, passing to the nearest lineal ancestors, and 
the descendants of such ancestors.  
 
Eleventh. If there be no paternal kindred the whole shall go to the maternal kindred; and 
if there be no maternal kindred, the whole shall go to the paternal kindred. If there be 
neither maternal nor paternal kindred, the whole shall go to the kindred of the husband or 
wife, in the like course as if such husband or wife had died entitled to the estate.  
 

2. Virginia Code §64.1-3 provides: 
 
Whenever those entitled to partition are all in the same degree of kindred to the intestate, 
they shall take per capita or by persons; and when, a part of them being dead and a part 
living, the issue of those dead have right to partition, such issue shall take per stirpes or 
by stocks, that is to say, the shares of their deceased parents. 
 



Lessons To Be Learned: 
 
1. Since the heirs at law are all the same degree of kindred, i.e., nephews and nieces, some being 

alive and some dead, the residue shall be divided equally between them.  Patience and Vixen 
will share deceased nephew Caleb's share. 

2. There are six shares to be paid out as follows: 

a. $100,000 (or one-sixth) to John. 

b. $100,000 (or one-sixth) to Francis. 

c. $100,000 (or one-sixth) to Leo. 

d. $100,000 (or one-sixth) to Faith. 

e. $100,000 (or one-sixth) to Hope. 

f. $50,000 (or one-half of one-sixth) to Patience. 

g. $50,000 (or one-half of one-sixth) to Vixen. 

3. The Administrator will need to collect from those heirs that were overpaid (Patience and 
Vixen) in order to pay those heirs who were shortchanged (John, Francis and Leo).  Faith and 
Hope coincidentally receive the same amount! 

4. Note that if brother Steve had been alive, Patience and Vixen would have received $100,000 
each. 

5. When in doubt, do three things: 

a. Read the Code; 

b. Read the Code; and then 

c. Read the Code! 

 

 

 

 

 
 

 

 



13.  HOW TO STAY IN THE GOOD GRACES OF THE AUDITOR 
(AND, THUS, THE COMMISSIONER) 

 
 
1. Take the packet that the Clerk offers you.  It is the updated version of what the Commissioner 

will require. 

2. Before you open an Estate, create a Calendar and To Do List.  The Calendar and To Do List 
should be in/on your Day-Timer, Blackberry, Desktop, Laptop, etc., etc. AND on the old-
fashioned desk calendar that your Assistant keeps on her desk.  Do not start to work on an 
Inventory or Account on the day before it is due.  Start to work on the Inventory before you 
open the Estate.  Work on the First Account as soon as the Estate is opened.  Have an agreed-
upon mechanism for both your office and the fiduciary to see all monthly bank statements, 
brokerage statements, checks, and mutual fund statements so that you can keep a running 
monthly total of assets and disbursements. 

3. File your original Inventory and Accounts with the appropriate number of copies requested 
by the Commissioner. 

4. Always run an adding machine tape from your typed figures.  A lot of time is wasted in 
trying to balance Accounts that contain typographical errors in the final, typed copy of the 
Account. 

5. When a distribution is other than as exactly dictated by the Will or the List of Heirs, explain 
on the face of the Account why these persons are receiving distributions. 

a. For example, residue to A, B and C.  If C predeceased and you are paying C's issue, 
next to the names state "D, child of C who predeceased testator," or "D by virtue of 
disclaimer filed by C on 1/1/2000," or "D, previously known as C, who was married 
on 1/1/2003." 

6. When a trust beneficiary dies and that results in a new trust beneficiary receiving 
distributions, explain this on the accounting.  Provide the date of death of the trust beneficiary 
and indicate the relationship of the new beneficiary.  Unless you spell it out on the Account, 
the auditor won't know why a different beneficiary is receiving distributions. 

a. In a conservatorship matter, when the incapacitated adult dies, recite the date of death 
on the final account. 

b. In a guardianship for a minor, when you make final distribution to the child, recite 
the date the child reached 18 as well as the date you make distribution. 

7. Organize your supporting vouchers, especially cancelled checks, in the same order as they 
appear on your Account. 

a. If your Account lists disbursements and distributions chronologically, group your 
checks that way. 

b. If your Account lists disbursements and distributions by category, group your checks 
in that fashion. 



8. ASK if you are not sure of something before you do it.  Doing something correctly the first 
time is easier for us and you -- and less expensive to everyone. 

9. Respond to first requests within the time allotted.  If you cannot comply within the time 
indicated in the letter, call or write and let the Auditor know when you will be able to 
comply.  Whether the Commissioner is writing you because your Account is late or because 
we need additional vouchers, we only want to contact you once.  Having to suspense a file 
again and again just to bug you for the same reason is very annoying, as well as a waste of 
the Auditor's time and patience. 

10. Try to avoid using a cashier's check or other bank check to pay a debt or distribution.  If one 
must be used, a written receipt from the payee must be obtained.  A carbon copy of a check 
issued does not constitute a receipt. 

11. Examine the cancelled check for a proper endorsement.  If someone other than the payee has 
endorsed the check, provide an explanation, i.e., "conservator" or "attorney-in-fact," and 
provide a copy of the document that authorizes the endorsement. 

12. Please carefully read the following "Top Rules For Fiduciaries": 

a. KEEP MONEY SEPARATE.  Do not deposit any fiduciary money in your personal 
account or use fiduciary money to pay your personal bills.  Criminal penalties could 
happen if you do.  Open a special account at a bank for all fiduciary funds. 

b. GET RECEIPTS OR PROOF OF PAYMENT AND KEEP ALL BANK RECORDS.  
You must file an "Accounting" (a detailed statement of everything that you got and paid) 
with the Commissioner of Accounts assigned you by the Clerk.  You have to prove that 
someone actually received the money you say you paid.  If you give someone cash or 
personal property, you have to prove to the Commissioner that they got it and what it 
was worth; thus, a receipt is necessary.  Also, if you purchase or make any payments by 
check, you must retain the check image (or cancelled checks) that the bank provides you. 

c. CAREFULLY DETAIL ALL  MONEY that comes in or goes out.  For each item, you 
need to write down when, who, what/why, and how much.  Example:  If you get a $20 
check from an insurance company, you need the when (date you got it), who (name of 
insurance company), what/why (payment on medical treatment or refund on premium) 
and how much (the exact amount of the check).  If you can, photocopy all checks before 
depositing them in the bank. 

d. KEEP RECORDS.  Get a medium-sized spiral notebook for a diary.  In it, write 
everything you do in handling the estate:  who you talk to, what was said, what was 
done.  For money, the checkbook register must be accurate (Hint:  put money transactions 
in both the notebook and the checkbook register). 

e. GET RECEIPTS.  If you have someone personal property, you have to prove to the 
commissioner that they got it and what it was worth.  A receipt is the best way to do this. 

f. DON’T PAY BILLS AND DEBTS TOO QUICKLY.  If there is not enough money in 
the estate, you can be personally responsible if you overpaid creditors.  This includes the 
funeral bill.  There are laws that say who is entitled to what payment and when.  If you 
think there may not be enough money to pay everything, consult an attorney. 



g. ASK QUESTIONS.  There are strict and detailed rules for handling someone else's 
money; few people have experience doing it.  Find a lawyer experienced in this area and 
use  him/her as a resource.  Asking a stupid question is a lot cheaper than making a stupid 
mistake. 

h. KEEP ON TIME AND USE THE PROPER FORMS.  Your Inventory is due at the 
Commissioner's Office in four (4) months.  You Statement of Account is due in sixteen 
(16) months (six [6] months if you are a guardian/conservator).  You will have to pay a 
penalty personally if the required filing is late.  There are special forms and report 
formats the Court requires you to use.  Use them. 

i. TAKE CARE OF TAXES.  You are responsible for making sure all tax returns are filed 
and taxes paid on time.  If you are not sure what to do, get an accountant to help you. 

j. GET A SPECIAL TAX ID NUMBER (used for decedent's estates and trusts).  An estate 
is a different "person" from the person who passed away.  IRS laws require a new Tax ID 
number.  The good news is that the IRS makes this really easy to do. 

k. DON'T DISTRIBUTE TOO FAST (or too slow).  The heirs of the Estate want their 
money yesterday.  Virginia law doesn't make you distribute for a year.  If you give 
money to someone too early and something happens that you need it back, you are 
personally and legally responsible for it. 

 

 

 

 
 


