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New Law Establishes a Demonstration Project for Home IVIG Access and a New Website for 

Medicare Secondary Payer Claims Information 

On January 10, 2013, President Obama signed Medicare legislation to establish a demonstration project 

for evaluating the benefits of providing payment and access to the in-home administration of intravenous 

immune globin (IVIG) for the treatment of primary immune deficiency diseases.
1
 The law also establishes 

a website for providing information to beneficiaries about their Medicare Secondary Payer (MSP) 

obligations.
2
 

Expanding Medicare coverage and payment for home-administered IVIG and related services has been a 

concern for many years.
3
  Medicare helps pay for IVIG therapy for people with a diagnosis of primary 

immune deficiency disease upon a doctor’s determination that it is medically appropriate in the patient's 

home.
4
  Medicare Part B covers the IVIG drug but does not pay for other IVIG-related items and services 

in the patient’s home, including nursing services or the IVIG equipment necessary to delivery the drug.
5
 

MSP beneficiaries and attorneys have long sought clarification from the Secretary about beneficiaries’ 

obligations (and that of their attorneys) to reimburse Medicare for its expenditures on behalf of 

beneficiaries following an accident or injury for which third party liability is established.
6
   In addition, 

Medicare, through its contractors, does not always respond promptly to beneficiaries’ request for 

information nor is the information provided reliably accurate.
7
 

 

                                                           
1
 Title I, Section 101 of H.R. 1845, Pub. Law No. 112-242 (January 10, 2013)(the Act) sets out the IVIG 

demonstration as a new demonstration project under Medicare Part B.   
2
 The MSP changes are included in Title II, Section 201 of H.R. 1845, “Strengthening Medicare Secondary Payer 

Rules,” and amend 42 U.S.C. §1395y(b)(2)(B) of the Medicare statute. The full text of H.R. 1845 is available at: 
http://beta.congress.gov/bill/112th-congress/house-bill/1845/text. The Bill Summary and status report are 
available at: http://thomas.loc.gov/cgi-bin/bdquery/z?d112:h.r.1845. Advocates should visit the current Medicare 
Secondary Payer Recovery Contractor (MSPRC) website, www.msprc.info. The current website is limited in its 
scope and function and does not provide the individualized information contemplated by the new law. 
3
 For a summary of IVIG coverage issues, see: http://www.clinimmsoc.org/educational-resources/ivig/medicare-

ivig-access-act-summary.  
4
 See Pub 100-04 Medicare Claims Processing, Transmittal 1338, (September 21, 2007), 

http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/downloads/R1338CP.pdf.  See also 
“Medicare coverage of and payment for home infusion therapy,” Chapter 6, MedPac (June 2012), available at 
http://www.medpac.gov/chapters/Jun12_Ch06.pdf.  
5
 See http://www.medicare.gov/coverage/prescription-drugs-outpatient-limited-coverage.html.  

6
 The Center’s work on MSP matters can be accessed at: http://www.medicareadvocacy.org/medicare-

info/medicare-secondary-payer-program/. In addition, the Center led a task force of the Public Policy Committee 
of the National Academy of Elder Law Attorneys (NAELA) (www.naela.org) on the use of set-aside arrangements 
involving future medical expenses. The task force made recommendations on how attorneys might approach 
“future medicals” pending guidance from the Centers for Medicare & Medicaid Services (CMS). See:  
http://www.naela.org/App_Themes/Public/PDF/Home%20Page/ISSUE%20Medicare%20Set%20Aside%20TF_2%20
(2).pdf.   
7
 See, for example, the joint findings and recommendations, sent to the Medicare Agency, by the Center for 

Medicare Advocacy, the Medicare Rights Center, and California Health Advocates, available at 
http://www.medicareadvocacy.org/2011/05/12/medicare-secondary-payer-practices-that-harm-medicare-
beneficiaries/. 

http://beta.congress.gov/bill/112th-congress/house-bill/1845/text
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:h.r.1845
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http://www.medicare.gov/coverage/prescription-drugs-outpatient-limited-coverage.html
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http://www.medicareadvocacy.org/2011/05/12/medicare-secondary-payer-practices-that-harm-medicare-beneficiaries/
http://www.medicareadvocacy.org/2011/05/12/medicare-secondary-payer-practices-that-harm-medicare-beneficiaries/


TITLE I—MEDICARE-COVERED IVIG ACCESS 

The Secretary of Health and Human Services (the Secretary) is to establish and implement a 

demonstration project under Medicare Part B to evaluate the benefits of providing payment for items and 

services needed for the in-home administration of intravenous immune globin for the treatment of primary 

immune deficiency diseases.
8
  The demonstration is to last for three years.

9
  Medicare beneficiary 

participation in the demonstration is voluntary and can be terminated by the beneficiary at any time.
10

  

The Secretary is to establish a per visit payment amount for items and services needed for the in-home 

administration of IVIG based on the national per visit low-utilization payment amount under Medicare’s 

Prospective Payment System  for home health. 
11

 The Act provides $45,000,000 for the demonstration.
12

  

Not more than 4,000 Medicare beneficiaries diagnosed with primary immunodeficiency disease are to be 

enrolled.
13

 Not later than three years after the date of enactment of this Act, the Secretary shall submit to 

Congress an interim evaluation of the impact of the demonstration project on access IVIG services.
14

  A 

final report is due to Congress not later than one year after the completion of the demonstration project.
15

 

TITLE II--STRENGTHENING MEDICARE SECONDARY PAYER RULES 

MSP Claims Information via a Website: 

The Secretary must create a website through which final conditional payment amount information can be 

obtained by beneficiaries.
16

  To do so, the beneficiary is to notify the Secretary, through the website, at 

any time beginning 120 days before the reasonably expected date of a settlement, judgment, or award, 

etc.
17

  Information via the website is also available to a beneficiary’s authorized family member or other 

representatives, or to a plan with consent of the individual.
18

  

Updating website information and keeping the information secure:    

The Secretary shall update the website information in as timely a manner as possible but not later than 15 

days after the date that payment is made.
19

  Information shall be as complete as possible and shall include 

provider or supplier name, diagnosis codes (if any), dates of service, and conditional payment amounts.
20

   

The information should accurately identify those claims and payments that are related to a potential 

                                                           
8
 See §101(a) of the Act. 

9
 See §101(b)(1) of the Act. 

10
 See §101(b)(2) of the Act. 

11
 See §1895 of the Social Security Act, 42 U.S.C. 1395fff. 

12
 See§101(g) of the Act. 

13
 See §101(b)(2) of the Act. 

14
 See §101(f)(1) of the Act. 

15
 See §101(f)(2) of the Act. 

16
 See §201of the Act.  Note, the term “website” includes any successor technology that might be developed. Id., at 

subclause (VII). 
17

 See §201of the Act.  
18

Id., amending §1862(b)(2)(B) of the Social Security Act, 42 U.S.C. §1395y(b)(2)(B), adding a new clause: (vii) use of 
website to determine final conditional reimbursement amount.. 
19

 Id., at subclause “(II) (Secretarial Providing Access to Claims Information through a Website).” 
20

 Id., at subclause (II),“(aa).”  



settlement, judgment, award, or other payment.
21

 The website is also to provide a method for the receipt 

of secure electronic communications, including an official time and date that the information is 

transmitted.
22

 

The final conditional payment amount subject to recovery: 

If an individual (or other claimant or applicable plan with the consent of the individual) obtains a 

statement of a reimbursement amount from the website during the protected period (defined below)       

and the related settlement, judgment, award or other payment is made during that period, the last 

statement of the reimbursement amount that is downloaded during the protected period and within 3 

business  days before the date of the settlement, judgment, award, or other payment, shall constitute the 

final conditional amount subject to recovery.
23

 

Correcting MSP conditional amount discrepancies: 

If the individual (or authorized representative) believes there is a discrepancy in the statement of the 

reimbursement amount, the Secretary shall provide a timely process and necessary documentation to 

resolve it.
24

  Within 11 business days after the date of receipt of such documentation, the Secretary shall 

determine whether there is a reasonable basis to include or remove claims on the statement of 

reimbursement.
25

 If the Secretary does not make such determination within the 11 business-day period, 

the proposal to resolve the discrepancy shall be accepted.
26

  If the Secretary determines within such period 

that there is not a reasonable basis to include or remove claims on the statement of reimbursement, the 

proposal shall be rejected.
27

  

The process for resolving a discrepancy is not an appeals process nor does it establish a right of appeal for 

a statement of reimbursement amount, nor is there administrative or judicial review of the Secretary's 

determinations.
28

 

Defining a protected period for obtaining information concerning an MSP conditional amount: 

A `protected period' means the period beginning on the date of notice with respect to the settlement, 

judgment, award, or other payment that is after the end of a Secretarial “response period.
29

  The 

Secretarial “response period” shall be a period of 65 days, except that such period may be extended by the 

Secretary for a period of an additional 30 days if the Secretary determines that additional time is 

required,
30

 and for exceptional circumstances.
31

   

                                                           
21

 Id., at subclause (II),“(bb).” 
22

 Id., at subclause(II), “(cc).” 
23

 Id., at subclause “(III).” 
24

 Id., at subclause “(IV).” 
25

 Id. 
26

 Id. 
27

 Id. 
28

 Id. 
29

 Id., at subclause (V), protected period. 
30

 Id. 
31

 Id. In addition, the Secretary shall promulgate final regulations to carry out this clause not later than 9 months 
after the date of the enactment of this clause. Id. 



Appeal rights applicable to liability insurance, no-fault insurance, and workers’ compensation laws and 

plans: 

For insurers and plans, the Secretary shall promulgate regulations establishing a right of appeal and an 

appeals process for disputes about the Secretary’s determination to seek recovery of conditional 

payments.
32

   

Exception to claims reporting requirement (below a single dollar threshold amount): 

In general, a plan is exempt from the reporting requirements of the Act, with respect to any settlement, 

judgment, award, or other payment arising from liability constituting a total payment obligation of not 

more than the single annually set threshold amount calculated by the Secretary for the year involved.
33

 

Computing the annual single threshold amount:    

Each year, not later than November 15, the Secretary shall calculate and publish a single threshold 

amount for settlements, judgments, awards, or other payments for obligations arising from applicable 

liability issuance (including self-insurance) and for alleged physical trauma-based incidents (excluding 

alleged ingestion, implantation, or exposure cases) for that year,
34

 beginning with the year 2014.
35

 

Report to Congress: 

Each year, not later than November 15, the Secretary shall submit to the Congress a report on the single 

threshold amount for settlements, judgments, awards, or other payments for conditional payment  

obligations arising from liability insurance (including self- insurance) and alleged other matters for that 

year and for similar thresholds for payments for conditional payment obligations arising from worker 

compensation cases and from no fault insurance cases subject to this section for the year.
36

 

Civil Money Penalty for Insurer Non-Compliance: 

Insurers and plans “may be subject to a civil money penalty of up to $1,000 for each day of 

noncompliance with MSP reporting respect to each claimant.”
 37 

In addition, not later than 60 days after 

the enactment of the penalty provision, the Secretary is required to publish a notice in the Federal Register 

soliciting proposals, followed by a final rule, for the specification of practices for which sanctions will 

and will not be imposed.
38

 

 

                                                                                                                                                                                           
 
32

 Id., subclause “(viii).” The individual furnished such an item or service shall be notified of the plan's intent to 
appeal. 
33

 Id., §202(a)(2) of the Act. 
34

 Id., §202(a)(2)(B) of the Act, sub-clause (i). 
35

 Id., §202(b). 
36

 Id., subclause “(D)”Report to Congress. 
37

 See §203, amending §1862(b)(8) of the Social Security Act, 42 U.S.C. 1395y(b)(8)( Required submission of 
information by or on behalf of liability insurance (including self-insurance), no fault insurance, and workers’ 
compensation laws and plans). 
38

 Ib. 



Use of social security numbers and other identifying information in reporting: 

Secretary shall modify the reporting requirements within 18 months of enactment of the provision on the 

use of Social Security numbers and other identifying information in reporting MSP information (with the 

possibility of a 1 year extension). The notification shall reflect that a plan is permitted but not required to 

access or report to the Secretary beneficiary social security account numbers or health identification claim 

numbers. 
39

 

Statue of Limitation for Medicare’s Assertion of an MSP Payment Owed: 

Effective 6 months after enactment of the Act, an action may not be brought by the United States for an 

MSP payment owed unless the complaint is filed not later than 3 years after the date of the receipt of 

notice of a settlement, judgment, award, or other payment.
40

   

Conclusion 

It will be important to pay attention to how the IVIG demonstration progresses and, where possible, to 

bring IVIG issues to the attention of the Secretary as she develops her reports to Congress. 

 Reliable information about MSP-related conditional payment amounts will be helpful. We are, 

nonetheless, concerned that the Medicare Agency’s contractors provide timely and accurate claims 

information and that mechanisms for resolving discrepancies are d easy to manage.  Likewise, having an 

annual threshold amount that is exempted from MSP recovery will be very useful.  We, note, however, 

that the MSP program currently establishes a nominal annual exemption from recovery threshold amount.  

We hope, under the new Act, that the annual threshold amount will be larger and more favorable to 

beneficiaries. 

For further discussion of IVIG and MSP issues, contact Alfred Chiplin in the Center’s DC office. 

 

Settlement Reached to End Medicare’s “Improvement 
Standard” 

October 25, 2012 

Attorneys from the Center for Medicare Advocacy, Vermont Legal Aid and the Centers for 

Medicare & Medicaid Services (CMS) have agreed to settle the "Improvement Standard" case, 

Jimmo v. Sebelius.[1] A proposed settlement agreement[2] was filed in federal District Court on 

October 16, 2012. When the judge approves the proposed agreement, a process that may take 

several months, CMS will revise the Medicare Benefit Policy Manual and other Medicare 

Manuals to correct all suggestions that Medicare coverage is dependent on a beneficiary 

"improving." New policy provisions will state that skilled nursing and therapy services necessary 

to maintain a person's condition can be covered by Medicare. 

                                                           
39

 See §204,, amending §1862(b)(8)(B) of the Social Security Act, 42 U.S.C. §1395y(b)(8)(B). 
40

 See §205, amending §1862(b)(2)(8)(iii) of the Social Security Act, 42 U.S.C. §1395y(b)(2)(8)(iii). 

http://www.medicareadvocacy.org/2012/10/25/settlement-reached-to-end-medicares-improvement-standard/#_edn1
http://www.medicareadvocacy.org/2012/10/25/settlement-reached-to-end-medicares-improvement-standard/#_edn2


CMS will then undertake a comprehensive nationwide Educational Campaign to inform health 

care providers, Medicare contractors, and Medicare adjudicators they should not limit Medicare 

coverage to beneficiaries who have the potential for improvement. Instead, providers, 

contractors, and adjudicators must recognize "maintenance" coverage and a beneficiary's need 

for skilled care that is performed or supervised by professional nurses and therapists. Jimmo will 

be certified as a nationwide class. 

As advocates, beneficiaries, and their families have long known, the Improvement Standard has 

harmed thousands of older and disabled Medicare beneficiaries who need skilled care to 

maintain their conditions. Among those most affected are those with chronic conditions. The 

effects of the Improvement Standard on beneficiaries with chronic conditions is underscored by 

the organizations that joined individual Medicare beneficiaries in challenging the Improvement 

Standard in Jimmo – the National Multiple Sclerosis Society, Parkinson's Action Network, 

Paralyzed Veterans of America, the Alzheimer's Association, United Cerebral Palsy, and the 

National Committee to Preserve Social Security and Medicare. 

In an October 24, 2012 editorial, "A Humane Medicare Rule Change,"[3] the New York Times 

recognized the proposed settlement as reversing an "irrational and unfair approach to medical 

services" that developed "over decades because of Medicare's fragmented and loosely 

administered process for handling beneficiary claims." The editorial praised the settlement as 

"clearly the humane thing to do for desperately sick people with little hope of recovery." 

An important point, also identified by the New York Times, is that significant cost savings could 

result from applying the corrected coverage standard. When Medicare beneficiaries receive 

medically necessary nursing and therapy services that enable them to maintain their functioning 

or prevent or slow their decline, many will be able to remain in their own homes and avoid 

expensive hospitalization and nursing home care.  

A key current public health initiative – reducing avoidable hospitalizations and rehospitalizations 

– is based on evidence that avoidable hospitalizations not only often result in poor health 

outcomes for patients but also are enormously expensive for the Medicare program. Under the 

Improvement Standard, beneficiaries were able to obtain care and treatment under the Medicare 

program only after their health deteriorated, often to the point of rehospitalization. By preventing 

the inappropriate denial or premature discontinuation of Medicare coverage for beneficiaries, the 

Jimmo settlement should lead to smarter, and potentially less expensive, health care for many 

people and relief for their families. 

What Can Beneficiaries Expect Now? 

As CMS recognizes, the settlement does not change the underlying law and regulations 

governing the Medicare program. Accordingly, since the Medicare standards of care are not 

changed, health care providers should implement the maintenance standard now.  

Patients should discuss with their health care providers the Medicare maintenance standard and 

whether it is applicable to them. Health care providers should apply the maintenance standard 

and provide medically necessary nursing services or therapy services, or both, to patients who 

http://www.medicareadvocacy.org/2012/10/25/settlement-reached-to-end-medicares-improvement-standard/#_edn3


need them to maintain their function, or prevent or slow their decline. Under the maintenance 

standard articulated in the settlement, the important issue is whether the skilled services of a 

health care professional are needed, not whether the Medicare beneficiary will "improve." 

What Can Beneficiaries Do If They Were Denied Care Under the Improvement Standard? 

The Jimmo settlement also establishes a process of "re-review" for Medicare beneficiaries who 

received a denial of skilled nursing facility care, home health care, or out-patient therapy services 

(physical therapy, occupational therapy, or speech therapy) that became final and non-appealable 

after January 18, 2011 because of the Improvement Standard. Shortly after the federal district 

court approves the settlement, CMS will announce how beneficiaries can invoke the re-review 

process. The Center for Medicare Advocacy will post information about the re-review process on 

its website. 

For additional help, visit the Center for Medicare Advocacy website, 

http://www.medicareadvocacy.org/medicare-info/improvement-standard-2/ 

We Want to Hear from You 

Under the Jimmo settlement, the Center for Medicare Advocacy and Vermont Legal Aid will be 

monitoring compliance with the terms of the settlement. Please keep us informed of your 

experiences, both positive and negative. 

Why the Jimmo Case Matters: An Improvement Standard Story 

Since 1987, Mrs. Berkowitz, an 81 year-old woman with Multiple Sclerosis, has frequently been 

told that her Medicare coverage and home health services are being discontinued because her MS 

"is not improving." Each time, she has called on the Center to fight for her and ensure that her 

care continues. Each time, the Center has successfully advocated to keep her Medicare and home 

care in place. People like Mrs. Berkowitz help the Center to know first-hand how harmful this 

illegal basis for Medicare denial is for people with long-term and chronic conditions. As a result 

of working with her, and many other people with long-term conditions, the Center has been able 

to seek, and obtain, systemic change to help ensure fair access to Medicare coverage and 

necessary health care for all beneficiaries in similar circumstances. 

For more information on the Settlement, contact Executive Director Judith Stein 

(jstein@medicareadvocacy.org) or Litigation Director Gill Deford 

(gdeford@medicareadvocacy.org) in the Center for Medicare Advocacy's Connecticut office at 

(860) 456-7790. 
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Medicare and ACA Facts and Updates 

 

November 1, 2012 

 

 

Medicare: Just the Facts! 

Misinformation about Medicare and the Affordable Care Act is widespread and increasing as the 

election nears. Below, we try to dispel misinformation and base discussions on a factual 

foundation. Spread the word. Help set the record straight! 

The Fact Here's Why 

The 

Affordable 

Care Act does 

NOT cut 

Medicare for 

beneficiaries. 

The Affordable Care Act[1] achieves savings in the Medicare program 

through a series of payment reforms, service delivery innovations, and 

increased efforts to reduce fraud, waste, and abuse. The actual projected 

reduction in Medicare spending (the infamous $716 billion) is largely a 

result of reducing overpayments to private Medicare plans that have 

been paid more than traditional Medicare. 

[1] The health care reform law: Pub.L.111-148, the Patient Protection 

and Affordability Care Act of 2010 (PPACA), on March 23, 2010, and 

Pub. L. 111-152, the Health Care and Education Reconciliation Act of 

2010 (HCERA), on March 30, 2010. 

The 

Affordable 

Care Act 

actually 

extends the 

life of the 

Medicare 

trust fund by 

about a 

decade. 

Saving on wasteful overpayments now means there will more future 

funds for legitimate coverage. ACA extends Medicare's solvency. 

See: CBO March 20, 2010; Joint Committee on Taxation Revenue 

Estimates, JCX-17-10 (March 20, 2010). 

The 

Affordable 

Care Act is 

not a 

government 

takeover. In 

ACA allows individual states to set up “exchanges,” or marketplaces, 

where private insurance companies will compete to offer affordable 

health coverage for those who do not have and cannot afford it 

currently. People who have insurance can keep their plans, but will have 

more consumer protections as a result of ACA – including a ban on 



The Fact Here's Why 

fact, ACA will 

provide 

coverage 

through 

private 

insurance. 

coverage denials due to pre-existing conditions. 

http://www.politifact.com/truth-o-meter/article/2010/dec/16/lie-year-

government-takeover-health-care/ 

The 

Affordable 

Care Act 

lowers the 

deficit. 

The Congressional Budget Office (CBO) has estimated that ACA will 

actually reduce the deficit by over $130 billion in the next decade 

through a series of payment and quality reforms. CBO also reported that 

repealing ACA would increase the deficit. 

http://www.whitehouse.gov/blog/2012/04/09/official-sources-agree-

affordable-care-act-reduces-deficit 

The 

Affordable 

Care Act 

improves 

benefits in 

Medicare. 

ACA outlines new benefits and improvements to the Medicare program, 

including eliminating the Donut Hole coverage gap for prescription 

drugs, adding an annual Wellness visit, and increasing free preventive 

services for beneficiaries. 

http://www.healthcare.gov/news/factsheets/2011/08/seniors.html 

There are no 

“death 

panels” in the 

Affordable 

Care Act. The 

payment 

board set up 

by ACA 

cannot cut 

benefits or 

make health 

care decisions 

for 

beneficiaries. 

The Independent Payment Advisory Board (IPAB) is prohibited under 

the law from restricting Medicare benefits, modifying eligibility, or 

increasing Medicare beneficiary premiums and cost-sharing, including 

deductibles, coinsurance, and co-payments. 

http://housedocs.house.gov/energycommerce/ppacacon.pdf 

Americans The law protects the ability of families and employers to keep their 

http://www.politifact.com/truth-o-meter/article/2010/dec/16/lie-year-government-takeover-health-care/
http://www.politifact.com/truth-o-meter/article/2010/dec/16/lie-year-government-takeover-health-care/
http://www.whitehouse.gov/blog/2012/04/09/official-sources-agree-affordable-care-act-reduces-deficit
http://www.whitehouse.gov/blog/2012/04/09/official-sources-agree-affordable-care-act-reduces-deficit
http://www.healthcare.gov/news/factsheets/2011/08/seniors.html
http://housedocs.house.gov/energycommerce/ppacacon.pdf


The Fact Here's Why 

will not be 

required to 

drop their 

current 

insurance. 

current health plans. In fact, most of the 133 million Americans with 

health coverage through large employers will maintain their coverage. 

However, they, and all people with health insurance, will be included in 

ACA's consumer protections. 

http://www.healthreform.gov/newsroom/keeping_the_health_plan_you_ 

have.html 

The 

Affordable 

Care Act did 

NOT change 

the calculation 

of the Part B 

premium at 

all. 

The Balanced Budget Act of 1997 permanently set standard Part B 

premiums to cover 25% of projected per capita Part B program costs for 

beneficiaries aged 65 and older. If projected Part B costs increase or 

decrease, the premium rises or falls. ACA didn’t change this. 

There is no way to predict the premium for future years, as they are 

based around total costs and are tied to the cost-of-living. The Centers 

for Medicare & Medicaid Services (CMS) announces the Part B 

premiums for the next year at the end of the prior year. 

Monthly Medicare Part B premiums may increase, may stay the same, 

or may even decrease, depending on formulas IN PLACE BEFORE 

ACA. 

http://www.factcheck.org/2011/04/premium-nonsense-on-medicare/ 

The 

Affordable 

Care Act 

expressly bars 

undocumented 

immigrants 

from accessing 

health 

coverage or 

assistance. 

ACA requires the Secretary of Health and Human Services (HHS) to 

establish a program that will determine whether individuals are lawfully 

present in the United States if they apply for coverage in the exchanges, 

or for subsidies to help pay for insurance. 

http://www.ciab.com/WorkArea/DownloadAsset.aspx?id=2189 
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Affordable Care Act Provides Big Savings for Medicare Beneficiaries 

Last week, the Department of Health and Human Services (HHS) released new data showing that 

5.6 million Medicare beneficiaries have saved $4.8 billion on prescription drugs since the 

Affordable Care Act (ACA) was signed into law. [1] 

So far this year, over 2 million beneficiaries have saved an average of $657 per person when 

they reach the “Donut Hole”, which ACA will fully close by 2020. In 2013, beneficiaries who hit 

the Donut Hole will enjoy discounts of 53% on covered brand name drugs, and 21% savings on 

generic drugs- real relief for people who rely on Medicare. 

People with Medicare are also benefiting from key preventive services with no cost-sharing 

added by ACA. In 2012 alone, nearly 21 million beneficiaries have received at least one free 

preventive service, including mammograms and colorectal screenings. Before ACA, cost-sharing 

on critical preventive services meant fewer people took advantage of them. Now, those services 

are helping people stay healthy and informed without imposing barriers of cost on beneficiaries. 

Future Drug Savings Would be Eliminated if ACA is Repealed 

Families who rely on Medicare have seen real improvements in the Medicare program – 

including the savings on prescription drugs – since ACA was signed. However, all those 

improvements and savings would be eliminated if, as some policymakers and candidates have 

promised, the ACA is repealed. Repeal would mean that the Donut Hole once again widens and 

that the cost of prescription drugs increases for beneficiaries. In addition, cost-sharing on 

important preventive services would be imposed, creating barriers to access for many families. 

The affordable Care Act is making real progress for millions of families who struggle with health 

care costs. Repeal would increase the burden on people with Medicare, while ignoring the real 

issue of rising overall health care costs. The Affordable Care Act is a critical step forward to 

lower costs and improve care and outcomes for Medicare beneficiaries, and all Americans. 

 

 

[1] Department of Health and Human Services, Press Release. Available at 

http://www.hhs.gov/news/press/2012pres/10/20121025a.html.  
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The Affordable Care Act Moves Forward: What’s Up for 2013 

November 8, 2012 

Over two years after becoming law, the Affordable Care Act (ACA) continues to improve health 

care and lower costs for millions of Americans, including those who rely on Medicare. The 

recent election was key to the future of the landmark legislation, which will expand access to 

health care coverage and work to improve quality of care. While many of the law's key 

provisions, including the individual mandate and requirement that insurance companies cover 

individuals with pre-existing conditions, do not take full effect until 2014, other reforms and 

improvements are slated to take effect in 2013. 

Post-election, the most immediate issue facing states is the November 16, 2012 deadline to 

decide whether they will set up their own health exchanges – marketplaces where regulated 

insurance plans will be offered for residents who need to purchase coverage. States have the 

option to implement their own exchanges, set up a "partnership" exchange in conjunction with 

the federal government, or let the federal government set up and run the state's exchange alone. 

So far, 13 states and the District of Columbia have moved to begin setting up their states' 

exchanges. Between 20 and 30 states are expected to seek their own exchanges or partner with 

the federal government, while the remaining states will opt to let the federal government run 

their exchanges.[1] Subsidies will be provided to individuals and families to help with the costs 

of purchasing coverage through the exchanges, and will be based on a sliding scale up to 400% 

of the federal poverty limit. The exchanges are expected to be ready in January 2014. 

Other ACA reforms and initiatives that start, or take effect, in 2013, include: 

Improving Funding for Preventive Care: Effective January 1, 2013, new funding will be 

provided by the law to state Medicaid programs that choose to cover preventive services graded 

"A" and "B" by the U.S. Preventive Services Task Force. The financial incentives will encourage 

states to cover services that aim to keep patients healthy by monitoring and preventing chronic 

conditions. States who cover those services will receive a 1% increase in the Federal Medical 

Assistance Program (FMAP). [2] 

Increasing Medicaid Reimbursement to Primary Care Providers: Beginning January 1, the 

ACA requires states to increase Medicaid payments to primary care providers to equal 100% of 

Medicare reimbursement rates for two years. The federal government pays for the difference in 

costs. [3] The increased funding means improved access for Medicaid beneficiaries as well as 

bolstering primary care, which lowers costs long-term for states. 

Expanded Authority for Payment Reform Demonstrations: In 2013, demonstrations that test 

new models of health care delivery and financing will be implemented. These models will 

encourage providers to work together to improve health outcomes and care coordination for 

patients while aiming to lower costs for payers. 
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Additional CHIP Funding: Effective October 1, 2013, states will receive two more years of 

funding to continue covering children who are ineligible for Medicaid. The additional funding 

ensures millions of children will continue to have access to low-cost health coverage. 

These provisions, as well as those set to take effect in 2014, are a step forward in finally 

addressing the real fiscal issue around our country's health care – that of rising overall health 

care costs. The Affordable Care Act provisions will also improve health care access and quality 

for millions of American families. 

 

[1] Kaiser Family Foundation, State Exchange Profiles Page, available at http://healthreform.kff.org/State-Exchange-Profiles-Page.aspx?source=QL. 

[2] American Cancer Society, Affordable Care Act: Prevention in Medicaid, available at 
http://www.acscan.org/pdf/healthcare/implementation/factsheets/hcr-medicaid-prevention.pdf. 

[3] CMS, Press Release, available at 

http://www.cms.gov/apps/media/press/release.asp?Counter=4468&intNumPerPage=10&checkDate=&checkKey=&srchType=1&numDays=3500&srchOp

t=0&srchData=&keywordType=All&chkNewsType=1%2C+2%2C+3%2C+4%2C+5&intPage=&showAll=&pYear=&year=&desc=&cboOrder=date.  

 

Deficit Reduction and Medicare: Save Money Without Harming Beneficiaries 

November 15, 2012 

Although passage of the Affordable Care Act (ACA) has achieved considerable savings for the 

Medicare program, Medicare is still being targeted by policymakers looking to negotiate a large 

"grand bargain" deficit-reduction package. Many of the proposals to achieve Medicare savings 

would shift costs from the federal government to Medicare beneficiaries 

As the debt and deficit debate heats up, the Center for Medicare Advocacy urges policymakers to 

protect Medicare and Medicaid. These critical programs are health and economic lifelines for 

Americans and their families. Half of all Medicare beneficiaries have incomes of $22,000 a year, 

and women with Medicare have an average income of only $15,000 a year.[1] 

While most Medicare beneficiaries have very limited incomes, they are paying more out-of-

pocket than ever for their care. In 1970, premiums and cost-sharing accounted for 6% of 

beneficiaries' Social Security benefits; by 2010, that figure had risen to 27% of Social Security 

benefits – nearly a third of their income.[2] In short, people with Medicare cannot afford to 

shoulder the burden of deficit-reduction through higher out-of-pocket costs. If policymakers are 

serious about saving money from Medicare and health costs without harming beneficiaries, they 

must consider proposals that would achieve significant savings without shifting costs to people 

who rely on Medicare and Medicaid. 

Below are proposals that would save the Medicare program money, without harming 

beneficiaries, by addressing the cost of prescription drugs: 
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1. Negotiate Drug Prices with Pharmaceutical Companies 

The Medicare Modernization Act (MMA) of 2003 prohibits the Secretary of Health and Human 

Services from negotiating prices with pharmaceutical companies. These companies gained 50 

million new customers when Medicare began covering prescription drugs, but they did not have 

to adjust their prices in return. Requiring the Secretary to negotiate drug prices and rebates for 

Medicare would save taxpayers billions of dollars – potentially over $200 billion over ten 

years.[3] Taxpayers currently pay nearly 70% more for drugs in the Medicare program than 

through the Veteran's Administration, which has direct negotiating power.[4] Savings realized 

from reducing Medicare drug cuts could be used to both improve benefits for beneficiaries and 

reduce the deficit. 

2. Reinstate Drug Rebates for Low-Income People with Medicare 

Until Congress created the prescription drug program as part of the MMA, drug manufacturers 

paid rebates for drugs provided to individuals eligible for both Medicare and Medicaid (known 

as "dual eligibles") who are typically the poorest and most vulnerable population in the health 

care system.[5] As a result of the MMA, drug manufacturers received a windfall when the drug 

coverage for dual eligibles shifted from Medicaid to Medicare and the rebates were ended. 

Reinstating these rebates could save over $130 billion over ten years while curbing costs for 

beneficiaries.[6] 

3. End Harmful "Pay-for-Delay" Settlements to Expand Access to Generic Drugs 

"Pay-for-delay" settlements by brand-name drug manufacturers that pay off generic drug 

manufacturers to keep generic drugs off the market are increasingly common. In 2010, the 

Federal Trade Commission reported a 60% increase in reported pay-for-delay settlements in one 

year alone. [7] These unfair settlements cost taxpayers and beneficiaries billions of dollars every 

year and contribute to rising drug costs.[8] Prohibiting these settlements would ensure greater 

access to lower-cost generic drugs and help lower premiums for consumers and beneficiaries. 

4. Add a Drug Benefit in Traditional Medicare 

Offering a drug benefit in traditional Medicare would give beneficiaries a choice they do not 

now have, encourage people to stay in the cost-effective traditional Medicare program, and save 

money for taxpayers. A Medicare-administered drug plan would have lower administrative costs 

than private plans. Such a plan would be easier to understand than sorting through multiple 

private plan options, would result in lower drug prices for beneficiaries, and could save taxpayers 

over $20 billion a year.[9] 

Conclusion 

The solution to addressing rising Medicare costs is not to shift those costs onto consumers, but 

instead to focus on proposals that would bring down health costs overall. Addressing the cost of 

prescription drugs would benefit not only the Medicare program, but also taxpayers and the 

health care system as a whole. 
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[1]Kaiser Family Foundation, Medicare at a Glance, available at http://www.kff.org/medicare/upload/1066-15.pdf. 

[2]2012 Annual Report of the Boards of Trustees of the Federal Hospital Insurance and Federal Supplementary Medical Insurance Trust Funds, available at 
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2012.pdf. 

[3] National Committee to Preserve Social Security and Medicare, available at http://www.ncpssm.org/pdf/price_negotiation_part_d.pdf (2009). 

[4] Center for Economic and Policy Research, "Negotiating Prices with Drug Companies Could Save Medicare $30 Billion", March 2007, available at 

http://www.cepr.net/index.php/press-releases/press-releases/negotiating-prices-with-drug-companies-could-save-medicare-30-billion. 

[5] Center for Medicare Advocacy, Debunking Medicare Myths: Drug Rebates for Dual Eligibles, available at 

http://www.medicareadvocacy.org/2011/07/21/debunking-medicare-myths-drug-rebates-for-dual-eligibles/. 

[6] See, e.g., President Obama's "Plan for Economic Growth and Deficit Reduction" (September 2011) which includes a proposal to require rebates for 
drugs provided to beneficiaries who receive the Low-Income Subsidy (LIS), with a projected savings of $135 billion over 10 years. 

[7] Federal Trade Commission Report, available at http://www.ftc.gov/opa/2011/05/mmareport.shtm. 

[8] Federal Trade Commission, "Pay-for-Delay: How Drug Company Pay-Offs Cost Consumers Billions", available at 

http://www.ftc.gov/os/2010/01/100112payfordelayrpt.pdf. 

[9] Senator Dick Durbin, Press Release: "Medicare Prescription Drug Savings Act of 2011" (March 11, 2011), available at 

http://durbin.senate.gov/public/index.cfm/pressreleases?ID=555cc1e8-cc54-4ead-9d85-d5e6275b3789. 

 

Organizations Unite to Urge Caution in Demonstration Programs Serving 

Low-Income Medicare Beneficiaries 

July 26, 2012 

Noting that "[w]e are excited about the demonstrations and would like them to succeed," the 

Center for Medicare Advocacy (the Center), and thirty-two other national consumer advocacy 

and provider organizations have called on the Centers for Medicare & Medicaid Services (CMS) 

to scale back the scope, size, and timing of state-based demonstrations that would change how 

health care is delivered to some of the seven million individuals dually eligible for Medicare and 

Medicaid. This request arises out of a concern that the demonstrations under consideration are 

too large, lack focus, do not adequately safeguard the rights of beneficiaries, and fail to articulate 

measures of meaningful improvement in service delivery – all factors that could ultimately lead 

to the failure of the programs. 

The groups' recommendations were attached in summary and longer form to a letter dated July 

18, 2012 to Melanie Bella, Director of CMS's Medicare-Medicaid Coordination Office 

(MMCO).[1] This request follows on the heels of similar requests from, among others, Senator 

John D. Rockefeller IV, the Medicare Payment Advisory Commission (MedPAC), and the 

Federation of American Hospitals (FAH).[2] 

Background 

The Affordable Care Act (ACA) created two entities in CMS that, together, are working to 

promote initiatives to improve the way health care is delivered to individuals dually eligible for 

Medicare and Medicaid. The MMCO is directed to bring together employees from both 

programs within CMS to integrate more effectively the benefits of the two programs and to 

improve coordination between the federal government and the States to "insure that [individuals 

entitled to both Medicare and Medicaid] get full access to the items and services to which they 

are entitled [under both programs]."[3] The Center for Medicare and Medicaid Innovation 

(CMMI) has as its purpose "to test innovative payment and service delivery models to reduce 
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program expenditures [under Medicare and Medicaid] while preserving or enhancing the quality 

of care furnished to individuals under [those programs]."[4] The Secretary has broad authority 

under the CMMI provisions to waive aspects of the Medicare program where such waiver would 

promote the purposes of the CMMI. 

Under the demonstration authority of the CMMI, the MMCO offered states the opportunity to 

submit proposals to provide the full range of Medicare and Medicaid services within a single 

delivery system to those dually eligible. Twenty-six states have submitted proposals that, if all 

were funded, would cover just under one half of the entire population of dual eligibles in the 

United States. Although named as demonstrations, some state proposals identify their entire 

dually eligible population as the target of the demonstration. Fourteen states, including seven that 

will rely on private plans to deliver care based on a single payment blending the Medicare and 

Medicaid rates, propose to begin their demonstrations sometime in 2013.[5] Total target 

population of states proposing to start their programs in 2013 is about two million individuals. 

Recommendations 

Recommendations from the 33 organizations cover twelve areas of concern: Specificity and 

Clarity of State Proposals; Size and Scope of Demonstrations; Enrollment; State Readiness; Plan 

Readiness; Plan Quality; Continuity of Care and Transitions; Quality Measurement; Appeals, 

Oversight and Evaluation; Rebalancing and Reinvestment of Savings, and Savings. 

Particularly notable are the recommendations to: 

 Limit the demonstrations to fewer than one million beneficiaries nationwide (MMCO has 

proposed supporting up to two million; the state proposals, from 26 states, would cover 

more than three million if all were approved);[6] 

 ·Require a clearly identifiable and appropriately sized control group; 

 Require that enrollment be voluntary by the choice of the individual rather than through 

passive enrollment, as MMCO proposes; 

 Permit only the highest performing plans to participate (current proposals include poor 

performing plans); 

 Create a single unified beneficiary-friendly appeals process that includes continuing 

services pending appeal and 

 Not require demonstrations to show financial savings in the first year. 

A summary of the recommendations is available at: http://www.medicareadvocacy.org/wp-

content/uploads/2012/07/07.18.12.SUMMARY.Consumer-Advocates.-Dual-Eligible-Issues-and-

Recommendations.pdf 

The complete document is available at: http://www.medicareadvocacy.org/wp-

content/uploads/2012/07/07.18.12.Consumer-Advocates.-Dual-Eligible-Issues-and-

Recommendations.pdf 
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Related Developments Concerning Savings from the Demonstrations 

Earlier in the summer, 21 national and 50 state-based advocacy organizations wrote to Health 

and Human Services Secretary Kathleen Sebelius outlining concerns about how savings will be 

achieved through the state demonstration projects.[7] The authority under which the 

demonstrations will be run requires that demonstrations reduce program expenditures without 

reducing quality, improve quality without increasing program expenditures or reduce 

expenditures and improve quality.[8] Yet many of the state proposals were vague or silent about 

how savings, if any, would be achieved. According to the letter, in those states that discussed 

savings, "the underlying evidence for claims of savings has not been made publicly 

available…We believe it is essential for states and CMS to provide the public with these targets, 

along with the underlying financial assumptions, prior to CMS approving the project." 

[underlining in original] 

The letter urges the use of risk-sharing strategies, especially during the early years of the 

demonstration, in place of an assumption that savings will come "off the top" in the form of a 

reduced payment by the state and federal governments to plans or providers. As the state of 

Michigan noted in its proposal, fully developed and dependable risk methodologies applicable to 

the special populations prevalent among dual eligibles – those needing long-term care, those with 

developmental disabilities and/or serious mental illness, among others – are not yet available, 

"and hence risk is not adequately predictable." (Letter, p. 2) 

The letter concludes "[W]e support the need to get health care costs under control. But, we 

believe the emphasis must necessarily be on creating delivery systems that work for the 

population they serve. If states can get that right, the savings should follow. A rush to meet 

savings targets is short-sighted and dangerous." 

Conclusion 

Both state and federal-level comment periods have ended for all 26 state proposals. The next step 

is for CMS, through the MMCO, to approve or disapprove the proposals and begin negotiating 

with states and plans on the specific terms and conditions of each approved demonstration. The 

advocacy community hopes to be engaged in that process as it moves forward. 

 

[1] See cover letter, summary recommendations and full document. 
[2] Senator Rockefeller’s letter is here; the MedPAC letter is here and the FAH letter is here. 

[3] Section 2602 of the Affordable Care Act (ACA), Pub. L. 111-148 (March 23, 2010) 

[4] Section 1115A of the Social Security Act, as added by § 3021 of the ACA. See letter of December 13, 2010 to Health and Human Services Secretary 

Kathleen Sebelius concerning provisions of § 3021 affecting dually eligible beneficiaries and signed by 38 individual scholars or practitioners, state and 

national advocacy organizations, available at: http://www.medicareadvocacy.org/2011/07/15/recommendations-for-beneficiary-protections-in-models-
approved-by-cmmi/ 

[5] These states are MO, CA, IL, MA, OH, WI, CO, CT, IA, NC, WA, MI, MN, OK. 

[6] Information about the demonstrations, including proposals from all 26 states, is available at: http://www.cms.gov/Medicare-Medicaid-

Coordination/Medicare-and-Medicaid-Coordination/Medicare-Medicaid-Coordination-

Office/FinancialModelstoSupportStatesEffortsinCareCoordination.html 

[7] Letter of June 27, 2012 to Secretary Kathleen Sebelius, available at: http://www.medicareadvocacy.org/wp-content/uploads/2012/07/Savings-letter-to-

Sebelius-062712.pdf 

[8] Section 1115A of the Social Security Act, added by § 3021 of the Affordable Care Act, Pub. L. 111-148 (March 23, 2010) 
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Medicare Secondary Payer (MSP) Program: Proposed Rules for the 

Treatment of Funds Intended for Future Medical Expenses 

August 2, 2012 

Advocates have long awaited clarification from the Centers for Medicare & Medicaid Services 

(CMS) about its rules and procedures for the treatment of future medical expenses related to an 

accident or injury for which there is third party liability and Medicare has made a conditional 

payment. This is because there has been very little guidance from CMS over the years, and much 

of that guidance has been contradictory. This lack of guidance, pressure from insurers, and 

attorneys' concerns about their liability to CMS for paying out settlement proceeds to clients that 

may later be challenged by CMS, has led to much confusion resulting in claimants experiencing 

long delays for receipt of settlement awards. 

Finally, on June 15, 2012, CMS issued advance notice of its proposed rule for the treatment of 

funds set aside for future medical expenses related to an accident or injury. The proposed rule is 

applicable to liability insurance (including self-insurance), no-fault insurance, and workers' 

compensation when future medical care is claimed or the settlement, judgment, award, or other 

payment releases (or has the effect of releasing) claims for future medical care.[1] 

Advocates have an opportunity to respond to the proposed rule. Comments are due, 

however, no later than 5 p.m. (Eastern Time), August 14, 2012. Advocates can find the proposed 

rule on the web at http://www.gpo.gov/fdsys/pkg/FR-2012-06-15/pdf/2012-14678.pdf. 

In addition, the Center for Medicare Advocacy has written several articles on the Medicare 

Secondary Payer program, which can be found at http://www.medicareadvocacy.org/medicare-

info/medicare-secondary-payer-program/.  

 

Background 

The Medicare Secondary Payer (MSP) program dates to 1980 when Congress enacted the first of 

a series of provisions that made Medicare the Secondary payer to certain additional primary 

plans.[2] Generally, Medicare is prohibited from making payment if payment has been made or 

can reasonably be expected to be made by a workers' compensation law or plan, by automobile 

and liability insurance (including self-insurance), or by no-fault insurance.[3] If payment has not 

been made or cannot reasonably be expected to be made promptly, Medicare is permitted to 

make conditional payments with the expectation that it will be repaid if the beneficiary obtains a 

settlement.[4] In addition, Medicare is subrogated to any right of an individual or any other 

entity to payment for items or services under a primary plan, to the extent of Medicare's 

payments for such medical items and services.[5] Separate from its subrogation rights, the 

Secretary has a direct right of action to recover Medicare's conditional payments against any or 

all entities that are or were responsible for making payment or that received payment for the 

items and services for which Medicare made a conditional payment.[6] 
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The Medicare, Medicaid, and SCHIP Extension Act of 2007 (MMSEA),[7] established 

mandatory MSP reporting obligations for liability insurance (including self-insurance), no-fault 

insurance, and workers' compensation laws or plans.[8] Covered entities must submit 

information, as specified by the Secretary, related to claims resolved through settlements, 

regardless of whether there is a determination or admission of liability.[9] In addition, an entity 

serving as an insurer or third party administrator for a group health plan must provide to the 

Secretary information from the plan sponsor and plan participants to assist the Secretary in 

identifying situations where the group health plan is or has been a primary plan to the Medicare 

program.[10] 

Currently, individuals involved in certain workers' compensation situations are able to use 

Medicare's formal, yet voluntary, "Medicare Set- Aside" arrangement (MSA) review process in 

order to determine if a proposed set-aside meets MSP requirements related to 'future 

medicals.'[11] CMS is now considering developing a similar system for liability cases. 

The CMS Proposed Rule for Liability Cases 

1. Proposed Definitions 

In developing its proposed regulations, CMS seeks input on the utility and viability of proposed 

definitions that it will use in evaluating whether its interests are being protected in how payments 

for "future medicals" are defined and set aside. The terms to be defined are: Chronic 

Illness/Condition; Use of the Injury Severity Score (ISS); Future Medical Care; Physical 

Trauma; and Major Trauma. Read the proposed definitions in the full proposal at 

http://www.gpo.gov/fdsys/pkg/FR-2012-06-15/pdf/2012-14678.pdf (beginning at the bottom of 

the right hand column). 

 

 

2. Proposed Options for Future Medical Expenses 

In the proposed rule, CMS offers the public seven options. It is requesting comment on the 

feasibility and usability of each of these options. The first four options in its proposal would be 

available to Medicare beneficiaries as well as to individuals who are not yet beneficiaries. 

Options 5 through 7 would be available to beneficiaries only. To read about each of the proposed 

options, once again see: http://www.gpo.gov/fdsys/pkg/FR-2012-06-15/pdf/2012-14678.pdf. 

Conclusion 

The proposed rule for the treatment of future medicals is long awaited. To alleviate confusion 

and thus hasten the settlement process for Medicare beneficiaries after accident or injury, 

advocates should file comments with CMS. The comments, as stated earlier, are due by no later 

than 5 p.m. on August 14, 2012. They can be submitted electronically, by regular mail, by 

overnight mail, or by hand or courier.[12]  
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[1] See 77 Federal Register 35917 (June 15, 2012), [CMS–6047–ANPRM].  
[2] See section 1862(b) of the Social Security Act (the Act), 42 U.S.C. §1395y(b)(2)(Medicare Secondary Payer Program) 

http://www.ssa.gov/OP_Home/ssact/title18/1862.htm. 

[3] 42 U.S.C. §1395y(b)(2)(B). 

[4] 42 U.S.C. §1395y(b)(2)(B)(i). 

[5] 42 U.S.C. §1395y(b)(2)(B)(iv). 

[6] 42 U.S.C. §1395y(b)(2)(B)(iii). 

[7] For information about CMS activity related to MMSEA, see http://www.cms.gov/Medicare/Coordination-of-
Benefits/MandatoryInsRep/index.html?redirect=/mandatoryinsrep/. 

[8] See §111, 42 U.S.C. §1395y(b)(8). 

[9] See 42 U.S.C. §1395y(b)(8)(B). 

[10] See 42 U.S.C. §1395y(b)(7). 

[11] See, Reporting Workers Compensation case information: https://www.cms.gov/Medicare/Coordination-of-

Benefits/WorkersCompAgencyServices/reportingwc.html; set-aside arrangements: https://www.cms.gov/Medicare/Coordination-of-

Benefits/WorkersCompAgencyServices/wcsetaside.html; coordination of benefits: https://www.cms.gov/Medicare/Coordination-of-

Benefits/WorkersCompAgencyServices/WCMSAP.html. 
[12] In commenting, please refer to file code CMS–6047–ANPRM. CMS will not accept comments sent via FAX. Comments may be submitted 

electronically to http://www.regulations.gov; via regular mail (Attention: CMS–6047–ANPRM P.O. Box 8013, Baltimore, MD 21244–8013); express or 

overnight mail (Attention: CMS-6047-ANPRM, Mail Stop C4-26—5, 7500 Security Boulevard, Baltimore, MD 21244-1850; or by hand or currier (Room 

445– G, Hubert H. Humphrey Building, 200 Independence Avenue SW., Washington, DC 20201., telephone (410)-786-1066 in advance of delivery by 

hand or currier.) 

The President’s Proposed 2013 Budget: Impact on Medicare 

February 17, 2012 

This week, President Obama unveiled his Fiscal Year 2013 Budget.[1] Overall, the Center for 

Medicare Advocacy believes that the budget demonstrates a commitment to keeping the 

Medicare program strong and keeping the program's promise to older Americans and individuals 

with disabilities who rely on the program to provide quality, affordable health care. The Center is 

concerned, however, about certain proposals that would shift more costs to people with Medicare 

but achieve only relatively small savings for the program. 

The Budget Preserves Medicare as a Community Program 

The Administration "recognizes that Medicare is a sacred trust with America's seniors and 

supports policies that will strengthen the Medicare program and extend the life of the Medicare 

trust fund."[2] Fortunately, unlike some debt reduction proposals discussed over the last several 

months, this budget does not seek to alter Medicare's fundamental structure. Other proposals 

seek to turn Medicare into a confusing system of vouchers and coupons; an approach that would 

shift significant costs to families. The outcome of those proposals would be the decline or 

elimination of the traditional, community Medicare program in favor of private, commercial 

plans at higher cost to taxpayers.[3] The President's budget proposal also does not seek to raise 

the age of Medicare eligibility to 67, as has also been proposed by some policymakers. 

The Center applauds efforts to increase revenue for the program, such as the proposal to align 

Medicare drug payment policies with Medicaid policies for low-income beneficiaries. This 

alignment would return to requiring drug manufacturers to pay the difference between rebate 

levels already provided to Medicare Part D plans and the Medicaid rebate levels.[4] 

Through devices similar to those included in the Affordable Care Act (ACA), the President's 

proposed budget seeks to save $302.8 billion from the Medicare program over 10 years.[5] The 
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Center has long supported advancing the goals of the ACA to achieve further savings from the 

Medicare program, including: "better aligning payments with the costs of care; cutting waste, 

fraud, and abuse; increasing the availability of generic drugs and biologics; and improving 

providers' payment incentives to provide high quality care."[6] As discussed below, however, 

there are concerns that some of the proposed savings to Medicare would result in further shifting 

of costs to certain people who rely on Medicare.  

Proposals of Concern 

Of the $302.8 billion in Medicare savings, the President's budget seeks to achieve $30 billion in 

savings from proposed "structural changes." The proposed structural changes include "reducing 

Federal subsidies for high-income beneficiaries and creating financial incentives for newly 

eligible beneficiaries to seek high-value health care services."[7] 

As outlined below, the proposed structural changes are identical to some of the proposals that 

were contained in the President's September 2011 Plan for Economic Growth and Deficit 

Reduction, which was the Administration's recommendations to Congress's Joint Select 

Committee on Deficit Reduction (otherwise known as the "Super Committee").[8] Although the 

Super Committee process failed to produce an agreement that may have implemented these or 

other proposals impacting Medicare, many of the troublesome ideas that would negatively 

impact Medicare that were raised at the time have nonetheless been raised again.  

The Center took issue with these proposals last year, and we do so now. As the current proposals 

are largely the same as those proposed during the Super Committee process, our objections 

remain largely the same.[9] 

 Implementing a Co-Payment for Home-Health Care. Starting in 2017, this proposal 

would create a home health co-payment of $100 per 60-day home health episode, 

applicable for episodes with five or more visits not preceded by a hospital or other 

inpatient post-acute care stay. Imposing such co-pays would have a staggering impact on 

individuals with long-term and chronic conditions, who would essentially incur $600 in 

new out-of-pocket costs annually. Additionally, it could lead to higher hospitalizations 

(and thus higher costs) as a result of beneficiaries forgoing needed care when they cannot 

afford the co-payments. Moreover, eliminating the co-pay requirement from situations 

where there has been a hospital or nursing home stay creates a perverse incentive toward 

hospitalization or nursing home care. 

 Increasing the Part B Deductible for New Beneficiaries. The President's plan would 

increase the Part B deductible only for new beneficiaries by $25 dollars in 2017, 2019 

and 2021 (for a total $75 increase). This proposal would have a significant impact on 

Medicare beneficiaries, nearly half of whom have annual incomes below $22,000.[10] 

Only about 14% of Medicare beneficiaries – those with incomes of about $11,000 or less 

- get financial help to pay their Medicare cost-sharing. The proposal shifts costs to 

beneficiaries and could result in increased costs when needed care is postponed until an 

illness is more complicated and more costly to treat. Further, this proposal draws an 

arbitrary line between current beneficiaries and near retirees who would be unaffected 

and those who will join Medicare in the future and will permanently pay more. 
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 Expanding Means-Testing of Medicare Part B and D Premiums. Medicare is already 

a means-tested program, with higher-income beneficiaries paying more for Part B and 

Part D premiums. The current requirements affect only about 5% of beneficiaries – those 

with incomes at or above $85,000 a year. The President's proposal would not only raise 

the income-related premium by 15%, it would also freeze the income level for higher 

payments at $85,000, not adjusting for inflation, cost of living, or any other such factors, 

until 25% of beneficiaries were paying the higher premiums. According to the Kaiser 

Family Foundation, if this proposal was implemented today, "rather than reached 

gradually by holding income thresholds constant over time," Medicare beneficiaries with 

incomes at or above $47,000 for individuals and $94,000 for couples would be paying 

higher premiums this year.[11] In the future, Medicare beneficiaries in the top 25% who 

are far from wealthy would find themselves paying disproportionately for their healthcare 

costs.[12] Not only would this proposal shift more costs to people who have incomes 

well below the highest levels, it might lead to more people choosing not to participate in 

Medicare. Fewer participants in parts B and D would result in increased costs for the 

remaining participants.  

 Increasing the Cost of Certain Medigap Policies. In another effort to discourage people 

from using health care, the Plan proposes a surcharge on Part B premiums for people who 

purchase Medigap policies with low cost-sharing. This surcharge would be equivalent to 

about 15% of the average Medigap premium (or roughly 30% of the Part B premium). 

Eliminating or discouraging first-dollar coverage in Medigap only shifts those costs to 

beneficiaries, who may go without needed medical care prescribed by their doctors. In 

fact, since Medigap policies only cover care that Medicare deems "medically necessary," 

such changes should not be needed to deter unnecessary utilization and would instead 

inhibit use of necessary care.[13] This proposal would penalize future beneficiaries who 

rationally seek to fill in Medicare's gaps in coverage for care they need.  

Other Options Are Available to Save Money 

As noted during the recent Super Committee process and the ongoing debt and deficit reduction 

debate, other steps could be taken to lower costs and save money. Such steps would neither 

reduce care, nor increase cost-sharing, for current or future beneficiaries. In addition to the drug 

rebate for low-income enrollees included in the President's budget, the Center has written about 

other ways to improve care while saving money for Medicare. Other options include requiring 

the Secretary of Health and Human Services to negotiate drug prices with pharmaceutical 

companies and allowing traditional Medicare to offer a prescription drug option, rather than 

relying solely on private, commercial plans to do so.[14]  

Conclusion 

The President has demonstrated a commitment to preserve and strengthen the Medicare program, 

including preventing this public benefit from being turned into a private voucher program. The 

Administration's FY 2013 Budget contains proposals that further improve the program and keep 

it healthy for current and future enrollees. However, the provisions outlined above would 

increase out-of-pocket costs for certain beneficiaries, and would not achieve the stated goal of 

creating incentives for beneficiaries to seek high-value services.  
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Investing in Our Future: Strengthening Medicare for 2012 and Beyond 

February 9, 2012 

This year brings another election season, another Congressional session, and another opportunity 

to fortify Medicare, both for those who rely on it now and for future generations. Medicare has 

been strengthened during the past few years. However, dangerous rhetoric and schemes to 

weaken and dismantle the program threaten the health and economic security of millions of 

American families. 

The Affordable Care Act (ACA) improves Medicare in many ways, including: closing the so-

called "Donut Hole" – the gap in prescription drug coverage – over several years; strengthening 
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prevention coverage in the program; reducing payment disparities between traditional Medicare 

and private plans; promoting innovations in payment and care delivery; and strengthening the 

program's focus on eliminating fraud, waste and abuse. The ACA also promotes policies aimed 

at reducing health care costs throughout the economy, costs that threaten not only the Medicare 

program and the people who use it, but all who rely on our health care system. 

Nonetheless, in the name of "saving" Medicare, some actually seek to dismantle it and turn it 

into a system of coupons or vouchers, shifting costs and liabilities to America's most vulnerable 

individuals. The Republican plan – passed last year by the House of Representatives but not by 

the Senate – and other similar proposals to privatize Medicare, would severely harm those least 

able to afford it.[1] In addition, election year politics make Medicare a target for candidates who 

rely on scare tactics to frighten Medicare beneficiaries with misinformation while advocating ill-

conceived polices that would gut the traditional Medicare program and siphon taxpayer dollars 

into the coffers of private insurance companies. 

The Center for Medicare Advocacy believes that Medicare should be strengthened, not 

threatened. Improving benefits and ensuring the continuation of Medicare for the people who use 

it now and the people who will use it in the future will save lives, save money, and make our 

country stronger. Policymakers should give serious consideration to common-sense ideas to 

improve Medicare by providing greater access to the care and services people need and by 

improving the programs that are already in place to lighten the burdens of our sickest and poorest 

Americans. 

Below are a few sound policies that would have a positive impact on the health of people who 

use Medicare and would be a sound investment in our nation's future. 

Put a Drug Benefit in Traditional Medicare 

Currently Medicare beneficiaries can only get Medicare coverage for prescription drugs by 

enrolling in a private, for-profit commercial plan. Offering a drug benefit in traditional Medicare 

and allowing the Medicare program to negotiate drug prices would give beneficiaries a choice 

they do not now have. These changes would also result in enormous cost-savings for Medicare, 

taxpayers and beneficiaries. Such a benefit in traditional Medicare would encourage people to 

remain in traditional Medicare, increasing the risk pool and making it even more cost-effective. 

A drug benefit in traditional Medicare would provide an alternative to profit-driven and 

administratively inefficient private plans and would protect beneficiaries against expensive and 

sometimes abusive marketing practices. Lower administrative costs through the traditional 

Medicare program could free up money for quality care, result in lower drug prices for 

beneficiaries, and save taxpayers over $20 billion a year.[2] 

Let People Between Age 55 and 65 Buy-In to Medicare 

Most people between 55 and 65 who are not eligible for Social Security disability benefits are 

currently unable to enroll in Medicare. Including this population, which is generally healthier 

than those 65 and older, in the traditional Medicare program would provide a needed avenue for 

obtaining health coverage and would add revenue to the Medicare program. 

file:///S:/Weekly%20Alerts/2012/12_02.09.Medicarein2012andBeyond.doc%23_edn1
file:///S:/Weekly%20Alerts/2012/12_02.09.Medicarein2012andBeyond.doc%23_edn2


Include Dental, Vision, and Hearing Coverage in Medicare 

People who rely on Medicare identify the need for basic dental and vision coverage (which 

Medicare does not currently provide) as critical to their well-being and highly desirable.[3] Most 

people with Medicare, however, go without basic dental and vision care. In 2004, for example, 

70% of individuals 65 and older were not covered by dental insurance.[4] 

Basic dental and vision care not only improve the quality of life for people, they also promote 

overall health and save taxpayer money by preventing later, more serious issues that result from 

untreated routine issues. The horrifying 2011 death of a young father due to an untreated 

toothache, for example, illustrates the human and financial costs of the absence of access to these 

basic services.[5] 

Improve Assistance to Low-Income Medicare Beneficiaries 

Assistance for poor people who have Medicare should be more generous. The ACA, when fully 

effective in 2014, will offer Medicaid services (a federal-state income-based health and social 

services program) to people with low annual incomes (about $15,000 in 2012 dollars) and will 

offer help with paying private insurance premiums to people with higher incomes (up to about 

$45,000 in 2012 dollars). But this assistance is not available to people with Medicare. Only 

people with incomes up to about $12,000 get full financial assistance to pay for their Medicare 

benefits. For other poor people with Medicare, only partial assistance is available (for people 

with incomes just under $17,000.)  

 

Add Care Coordination to Traditional Medicare 

Many people who use Medicare are older, sicker, and have complex health needs. People with 

complex care needs often use several different healthcare providers. In general, people with 

complex health needs have multiple chronic and acute care conditions. This group represents 

about 25% of the Medicare population and accounts for about 80% of Medicare spending.[6] 

Coordinating the healthcare needs of this population is essential, yet traditional Medicare does 

not pay for care coordination as a benefit in its own right. Such a benefit could improve the lives 

of people using Medicare and potentially reduce duplication of services and inappropriate use of 

prescription drugs. A recent report by the Congressional Budget Office reviews demonstration 

projects providing care coordination and makes recommendations to improve the effectiveness 

of coordination.[7] 

Conclusion 

The Center for Medicare Advocacy has long advocated for a Medicare program that promotes 

health, is fiscally sound, supports deficit reduction, and will be available for future 

generations.[8] 2012 will be a critical year for protecting Medicare and the families who depend 

on it. The proposals outlined above would strengthen Medicare for today and tomorrow. 
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Medicare Under Threat: Health Reform Versus the Ryan Budget 

April 5, 2012 

Last week, two separate, but related, events in Washington added to the threats facing the 

Medicare program. First, the Supreme Court heard oral arguments in a case challenging the 

constitutionality of the Affordable Care Act (ACA), otherwise known as Health Care Reform. 

An adverse decision would potentially roll back Medicare improvements that have already 

begun. Second, the House Republicans, led by Rep. Paul Ryan, recently passed a budget that 

would: 

 Repeal ACA; 

 Continue Republican efforts to transform the Medicare program into a capped voucher 

system; and 
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 Shift massive health care costs to older and disabled Medicare beneficiaries.  

Impact if ACA is Found Unconstitutional 

In our last two Alerts, the Center has discussed the Supreme Court's review of challenges to 

ACA and offered our views about what would be at stake if the act is struck down.[1] In addition 

to the concerns raised in those Alerts, striking down ACA would mean that persons using the 

Medicare Part D prescription drug program will experience additional costs because the Donut 

Hole gap in coverage, during which applicable beneficiaries pay 100% of their drug costs, would 

continue. Beneficiaries will also pay higher co-payments for many preventive services, while 

programmatic savings achieved by reigning in overpayments to Medicare Advantage plans will 

be lost, and current and future gains to the provision of health coverage and care would be lost, 

including for children with pre-existing conditions.[2] 

Impact of the Ryan/Republican Budget 

On March 29, 2012, the House of Representatives passed the 2013 budget plan proposed by 

Budget Committee chairman, Rep. Paul Ryan (R-WI). This plan makes dramatic changes to the 

Medicare program and to the entire federal budget.[3] As noted by Robert Greenstein, President 

of the Center on Budget and Policy Priorities (CBPP), the Ryan Budget: 

[i]s Robin Hood in reverse — on steroids. It would likely produce the largest 

redistribution of income from the bottom to the top in modern U.S. history and likely 

increase poverty and inequality more than any other budget in recent times (and 

possibly in the nation's history).[4] 

The Ryan budget would transform Medicare from a community of people guaranteed the same 

standard benefits into a voucher program in which each individual would be required to attempt 

to find adequate coverage. Beneficiaries would incur more out-of-pocket health care costs 

because the proposed vouchers will not be large enough to cover the rising costs of health care. 

In addition, the Ryan/Republican budget would also raise the Medicare eligibility age to 67, and 

likely lead to the demise of the traditional Medicare program by "making its pool of beneficiaries 

smaller, older, and sicker."[5] 

What's at Stake 

The following chart illustrates the devastating impact of repealing ACA and of implementing the 

Ryan/republican budget.[6] 
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Brief Comparison of Health Reform, House Republican Budget, and Consequences if 

Health Reform is Repealed or Overturned 

 Current Health care 

reform (ACA) 

House Republican 

2013 Budget Plan 

repeal of health care 

reform 

Medicare's 

Guaranteed Benefits 

"Nothing in the 

provisions of, or 

amendments made by, 

this Act shall result in 

a reduction of 

guaranteed benefits 

under title XVIII of the 

Social Security Act 

[the Medicare title]" 

Additionally, "Nothing 

in this Act shall result 

in the reduction or 

elimination of any 

benefits guaranteed by 

law to participants in 

Medicare Advantage 

plans."[7] 

Starting in 2023, 

replaces Medicare's 

guarantee of coverage 

with a flat payment 

(voucher) given to 

beneficiaries to 

purchase either private 

insurance or traditional 

Medicare. 

Beneficiaries would 

have to pay the 

difference between the 

coverage they need 

and the voucher's 

worth. 

Increases the 

vulnerability of the 

Medicare Trust Fund, 

leading to a 

corresponding threat to 

beneficiaries' 

guaranteed benefits. 

Medicare Eligibility Medicare eligibility is 

not changed. Most 

people are eligible at 

age 65. 

Between 2023 and 

2034, the age of 

eligibility would rise 

from 65 to 67. At the 

same time, it would 

repeal ACA which → 

If Health Care Reform 

is repealed and the age 

of eligibility is 

increased, many 

people age 65 and 66 

would be uninsured.[8] 

Medicare Cost-

Sharing 

Reduces cost-sharing 

by: 

1) Eliminating co-

insurance and 

deductibles for most 

preventive services; 

2) Closing the Part D 

prescription drug 

Donut Hole; and 

3) Prohibiting 

Medicare Advantage 

plans from charging 

more than traditional 

Medicare for costly 

services.[9] 

Since the capped 

growth rate of 

spending per 

beneficiary staring in 

2023 will likely be less 

than the growth of 

actual health care 

costs, vouchers would 

purchase less coverage 

each year, pushing 

more costs onto 

beneficiaries. For 

example, federal 

spending on behalf of 

an average new 

beneficiary would be 

up to 42% less in 2050 

than under current 

Reinstatescost-sharing 

for preventive services 

and reopens the 

"Donut Hole," 

ensuring higher out-of-

pocket costs.  
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law.[10] Also, by 

repealing ACA → 

Medicare Premiums  Freezes the income 

level at which 

beneficiaries with 

higher incomes pay 

more for Part B 

through 2019; requires 

beneficiaries with 

higher incomes to pay 

more for Part D.[11] 

Provides voucher to 

either pay or offset 

premium of plan 

chosen by individual 

(as noted above, 

voucher amount not 

expected to keep up 

with growth in health 

care costs). Freezes 

income-related 

premium thresholds 

until 25% of Medicare 

beneficiaries are 

subject to the 

increased 

premium.[12] 

Rescinds freeze on 

income levels for 

increased premiums. 

Fraud, Waste, and 

Abuse 

Targets fraud, waste, 

and abuse in Medicare 

by: 

1) Eliminating 

overpayments to 

Medicare Advantage 

plans.[13] 

2) Implementing 

stricter screening 

procedures and billing 

procedures on 

Medicare providers 

and suppliers; 

3) Appropriating 

additional funds[14] 

(Unclear) Eliminates programs 

that target fraud and 

abuse, and reinstates 

wasteful Medicare 

Advantage 

overpayments.[15] 

Coordination of Care 

and Improved 

Quality 

Adds specific 

programs to improve 

quality of care. For 

example: payment 

reforms; auditing 

unnecessary hospital 

admissions and 

hospital acquired 

conditions; promoting 

programs to improve 

Unclear; according to 

the proposal, the cap 

on growth rate in 

Medicare spending is 

intended to "foster the 

proper incentives for 

providers and plans to 

develop more efficient 

methods of quality 

care delivery"[17] 

Eliminates programs 

that seek to coordinate 

care and improve 

quality for 

beneficiaries. 
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care coordination, 

particularly for 

beneficiaries with 

complex health 

conditions; improving 

quality measures and 

quality reporting.[16] 

Promotion of Health 

Care Delivery System 

Reforms 

Creates the Center for 

Medicare & Medicaid 

Innovations (CMMI) 

to promote delivery 

systems that improve 

care and reduce costs, 

creates Medical Home 

and Accountable Care 

Organization models 

to improve care for 

people with multiple 

chronic conditions.[18] 

Unclear, however 

would repeal ACA 

which → 

Eliminates authority 

and funding for 

delivery system 

innovations, including 

for CMMI, thereby 

eliminating 

opportunities to find 

solutions to the growth 

in health care costs. 

Protection for People 

Dually Eligible for 

Medicare and 

Medicaid (Dual 

Eligibles) 

Creates the Medicare-

Medicaid Coordination 

Office (MMCO) to 

improve access to care 

for dual eligibles;[19] 

improves access to 

benchmark Part D 

drug plans for people 

eligible for the Part D 

low-income 

subsidy.[20] 

Dual eligibles would 

apparently no longer 

be eligible for 

supplemental benefits 

not covered through 

Medicare.[21] Turns 

Medicaid into a block 

grant program, likely 

leading to no or less 

assistance to people 

with limited incomes 

and resources, 

including people who 

need long-term 

care.[22] Under the 

plan, Medicaid would 

be cut by one-third by 

2022 and further after 

that.[23] 

Reverses the creation 

of critical initiatives to 

improve access and 

navigation through the 

health system for 

vulnerable dual 

eligibles. 

Deficit Reduction Reducesdeficit by $1.2 

trillion over twenty 

years. [24] 

Projects an estimated 

$205 billion in 

Medicare savings over 

President's budget over 

ten years.[25] Notes 

that "[h]arnessing the 

power of choice and 

competition helps 

Adds$230 billion to 

the deficit[27] 
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tackle the root drivers 

of health inflation;" 

(which has not worked 

with Medicare 

Advantage plans) and 

seeks to achieve 

savings by capping 

non-economic 

damages in medical 

liability lawsuits.[26] 

Medicare Solvency Extends Medicare Part 

A Trust Fund solvency 

by 12 years to 2029. 

[28] 

Unclear. "Medicare 

will be able to deliver 

on its critical mission 

to seniors today and 

future 

generations."[29]  

Eliminates cost-

savings, including 

development of new 

delivery systems, that 

promote Part A Trust 

Fund solvency. 

Conclusion 

American families and people who rely on Medicare and/or Medicaid have much at stake in the 

Supreme Court's decision on health care reform. Additionally, the Ryan/Republican budget 

(which includes repeal of ACA) aggressively slashes critical programs including Medicaid and 

would transform Medicare into a voucher program. Medicare and Medicaid were created in 1965 

because average citizens could not afford health care coverage, especially when faced with a 

catastrophic health event and its costs. Unfortunately, over 50 million Americans remain 

uninsured today.[30] If ACA is repealed, or the Ryan/Republican budget is implemented, 

millions more will go without access to health coverage and care. 

 

[1]See Weekly Alerts “The Second Anniversary of Health Care Reform is Good News – Will There be a Third?” (March 21, 2012) available at: 

http://www.medicareadvocacy.org/2012/03/21/the-second-anniversary-of-health-care-reform-is-good-news-will-there-be-a-third/ ; and “Health Care 
Reform on Trial” (March 29, 2012), available at: http://www.medicareadvocacy.org/2012/03/29/healthcare-reform-under-scrutiny-at-the-supreme-court/ 
[2] See, e.g., the website maintained by the Department of Health and Human Services at: http://www.healthcare.gov/law/features/index.html. 
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[5] Center on Budget and Policy Priorities, Paul Van De Water, “Medicare in the Ryan Budget” (March 28, 2012), available at: 

http://www.cbpp.org/files/3-28-12health.pdf 
[6]Note that this chart is adapted from a chart in a previous Weekly Alert “Happy Anniversary, Health Care Reform” (March 23, 2011), available at: 

http://www.medicareadvocacy.org/2011/03/23/happy-anniversary-health-care-reform/ 
[7]Patient Protection and Affordable Care Act (PPACA), §§ 3601, 3602. Healthcare reform comprises two statutes: the Patient Protection and Affordable 

Care Act (Pub. Law 111-148), enacted March 23, 2010), and the Health Care and Education Reconciliation Act of 2010 (Pub. Law 111-152), enacted on 

March 30, 2010. 
[8] Center on Budget and Policy Priorities (CBPP), Paul Van De Water, “Medicare in the Ryan Budget” (March 28, 2012), available at: 
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MedPAC Reviews Blending Medicare and Medicaid 

June 21, 2012 

Introduction 

In its June 2012 Report to the Congress, the Medicare Payment Advisory Commission 

(MedPAC) included an examination of current options and activity with respect to programs that 

integrate – or have the potential to integrate – Medicare and Medicaid services and financing for 

those individuals with coverage from both programs, often referred to as dual eligibles.[1] While 

the term "integration" does not have a single meaning in health policy discussions, in this context 

it generally refers to efforts to bring both Medicare and Medicaid dollars and Medicare and 

Medicaid services into a single system of care, so that the individuals using the services do not 

have to pay attention to whether they are from Medicare or Medicaid. It is believed that 

"integrating" the programs can both improve the quality of health care services people receive 

and lower the cost of providing that care. 

The Center for Medicare Advocacy has been working on issues affecting those who are dually 

eligible since its creation in 1986. We have often joined forces with national and state-based 

advocates working to affect the design of programs to improve care for dual eligibles – a 

vulnerable population whose voice and needs should be heard in discussions about how best to 

provide their care. 

The MedPAC Report 

The MedPAC Report looks at cost and quality experience (as well as some other elements of 

experience) of Programs of All Inclusive Care for the Elderly (PACE) and Medicare Advantage 

Special Needs Plans, then examines the emerging state proposals, currently before the Medicare 

and Medicaid Coordination Office (MMCO) for review, to create new delivery systems and 

financing structures for their dual eligibles. 
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The Report notes, first, the great heterogeneity of the dual eligible population, which includes 

individuals with multiple chronic conditions, difficulties with activities of daily living, cognitive 

impairments such as dementia, physical disabilities, developmental disabilities and severe mental 

illness. It also includes healthy individuals who are dually eligible mostly because they are 65 or 

older and are poor. 

The Report then notes the high costs, on average, of providing care for this population. While 

comprising about 18% of traditional Medicare enrollment, they account for about 31% of 

traditional Medicare spending. While comprising about 15% of Medicaid enrollment, they 

account for about 40% of Medicaid spending. Because Medicaid spending is shared between the 

state and federal government and all Medicare spending is federal, estimates suggest that about 

80% of all spending on dual eligibles is federal. 

Programs of All Inclusive Care for the Elderly (PACE) 

PACE is a program in Medicare and an optional program in Medicaid (meaning that a state can 

choose to have a PACE program or not) and generally operates as an integrated system through 

which individuals receive both Medicare and Medicaid services. It is available to individuals age 

55 and older who need a nursing home level of care. PACE programs generally operate through 

day-care centers. Individuals enrolling in PACE must use a PACE physician and thus generally 

need to give up their existing physician. The program is designed to keep people out of nursing 

homes. PACE programs are paid a monthly fee per enrollee (capitated rate) and accept the risk of 

providing nearly all services for that fee. 

PACE programs have a statutory waiver that allows them to use Medicare dollars for non-health 

care supplies or services, if those services are identified as necessary by the enrollee's 

interdisciplinary team in the enrollee's care plan.  

With respect to quality, MedPAC notes that PACE programs report on measures such as rate of 

routine immunizations, grievances and appeals, disenrollment, hospital readmissions, emergency 

care, unusual incidents, deaths, falls or traumatic injuries resulting in death or hospitalization, 

infectious disease outbreaks and acquisition of pressure ulcers. But, it notes, these quality 

measures are not publicly reported by the Centers for Medicare & Medicaid Services (CMS), 

which receives the reports from the programs. 

Without access to the quality measures themselves, MedPAC reviewed the literature and found 

that PACE programs generally performed better on measures regarding hospitalizations, nursing 

home use and mortality compared with the experience of comparable beneficiaries in traditional 

Medicare. However, differences between the two populations decreased, with respect to 

hospitalizations and nursing home use, when looked at after 18 months and after 24 months. 

Compared with another program that also integrates Medicare and Medicaid, the Wisconsin 

Partnership Program (WPP), PACE programs did better on reducing hospital and Emergency 

Room utilization. Differences in the two programs include that WPP does not operate through 

day care centers, enrollees keep their original physician and the interdisciplinary team in WPP is 

smaller than that in PACE and does not include the enrollee's physician. 



Another evaluation compared PACE programs in one state with that state's program of offering 

long-term care services in the community (generally referred to as home and community based 

services, or HCBS), rather than in institutions. It found that PACE enrollees had a lower risk of 

dying and greater stability in physical functioning. In this situation, the comparison is not exact 

because the HCBS program is only paying for the Medicaid services; there is no integration with 

Medicare. MedPAC notes that the state paid the PACE program more than it paid the HCBS 

program. 

With respect to Medicare spending on PACE (the report includes little information about 

Medicaid spending), MedPAC notes that rates paid to PACE programs continue to be based on a 

system that pre-dates the Affordable Care Act, which changed the payment system for Medicare 

Advantage (MA) plans. Moreover, PACE rates include an adjustment related to dementia and an 

adjustment for frailty, neither of which is factored into payments for Medicare Advantage plans. 

These adjustments are to compensate for the relatively higher costs associated with individuals 

who need a nursing home level of care.  

MedPAC believes that changes to the payment system will save Medicare money and result in 

more accurate payments to PACE providers. It recommends that PACE programs be paid on the 

same basis as Medicare Advantage plans, with more refined adjusters to take into account 

multiple conditions and functional status. PACE programs would also participate in the MA 

bonus payments system for plans with a certain number of stars in the quality rating program. 

MedPAC also recommended, with respect to PACE, that enrollment be open to individuals under 

the age of 55 who require a nursing home level of care MedPAC also recommended that 

payment be available for less than a full month, to allow programs to enroll individuals as the 

need for long-term care services arises. It also recommended that Congress establish outlier 

protection for the first three years of a program's operation, to account for exceptionally high cost 

beneficiaries. 

 

Medicare Advantage Special Needs Plans (MA SNPs) 

MedPAC reports that about 500 SNPs are currently serving 1.4 million Medicare beneficiaries. 

While not all of those individuals are dually eligible for Medicare and Medicaid, a very high 

proportion of them are. Dual-Eligible SNPs (D-SNPs) enroll about 1.16 million dual eligibles 

(they cannot enroll beneficiaries who are not dually eligible). SNPs for people with chronic 

conditions (C-SNPs) and for people needing a nursing home level of care (Institutional SNPs or 

I-SNPs) include dual eligibles in their enrollments, but these numbers are not broken out from 

overall enrollment numbers. Because these are all Medicare plans, even if they serve dual 

eligibles, they are generally only offering Medicare services. 

A subset of D-SNPs are called FIDE-SNPs, or Fully Integrated Dual Eligible SNPs. These plans, 

as their names suggests, integrate Medicare and Medicaid services together. MedPAC notes that, 

using a FIDE-SNP definition that includes coverage of all Medicaid primary, acute and long-



term care services, fewer than 20 such plans, enrolling about 23,000 beneficiaries, existed in 

February 2012. 

Using existing data sources (and noting their limitations), MedPAC concluded that D-SNPs 

performance was mixed. On five measures, the D-SNPs outperformed non-SNP MA plans; on 11 

there was no difference and on 29, D-SNPs performed worse than non-SNP plans. FIDE-SNPs 

performed better than both regular D-SNPs and non-D-SNP plans on the specific measures that 

SNPs are required to report. 

With respect of spending, MedPAC notes that SNPs are paid, on average, four percent higher 

than the cost for comparable beneficiaries in traditional Medicare and FIDE-SNPs are paid eight 

percent more. 

MedPAC raises the question of whether SNPs should be permitted to use Medicare dollars for 

non-Medicare covered services, as PACE programs can, to promote keeping individuals out of 

institutions. It makes no recommendations on either payment levels or use of Medicare dollars 

for non-Medicare services. 

CMS Demonstrations on Integrated Care 

MedPAC devotes five pages of its report to comments on the demonstration initiatives currently 

underway under the auspices of the Medicare and Medicaid Coordination Office (MMCO) of the 

Centers for Medicare & Medicaid Services (CMS) to integrate service delivery and financing of 

Medicare and Medicaid services for dual eligibles. After describing the initiatives and the 

authority for them, MedPAC raises issues and concerns as falling into three areas: the large 

proposed scope of the demonstrations, the standards for the plans that participate in the capitated 

(per-member-per-month fee for covered services) models and passive enrollment. It notes that 

these characteristics could have negative effects on dually eligible beneficiaries' access to and 

quality of care. 

 

Scope of Demonstrations 

Noting that many states propose to enroll their entire dual eligible population into the 

demonstrations, MedPAC notes that this makes them appear to be large scale program changes, 

rather than demonstrations, though their effectiveness and quality has yet to be proven. It raises 

the question of whether plans will have the capacity to serve such large numbers of individuals. 

It notes that such a large scale would make it difficult to move people out of the program if the 

program proves ineffective. Moreover, MedPAC notes, the scale makes evaluation complicated. 

If all dually eligible beneficiaries are enrolled in the demonstration, no comparable group outside 

exists against which to compare the demonstration's performance. 

 

 



Plan Experience 

Referring to its examination of FIDE-SNPs, it notes that only about 20 health plans have 

experience being capitated and at risk for all Medicare and Medicaid benefits. Those plans do not 

operate in all the states that have submitted proposals for the demonstrations, they do not even 

operate state-wide where they exist, and they do not serve all of the sub-populations within the 

disparate world of dual eligibles. MedPAC notes that few standards by which plans will be 

evaluated are publicly known and that those that are "preferred" by CMS may be changed in its 

negotiations with each state. 

MedPAC states that plan participation standards should be transparent and should consider 

quality rankings, provider networks, plan capacity and experience with Medicare and Medicaid 

services for dually eligible enrollees. It also raises the question of whether states will have the 

resources required for the very necessary monitoring of access to, and quality of, care. 

Passive Enrollment 

MedPAC describes the enrollment process that CMS and the states propose as "passive 

enrollment with an opt-out provision…Under this enrollment strategy, states will assign 

beneficiaries to a health plan through "intelligent assignment" unless the beneficiaries opt-out of 

the demonstration or select a health plan." (p. 88) 

Noting that this strategy could be effective as a way to increase enrollment in integrated care 

plans with proven experience in serving the population with high quality care, MedPAC 

questions whether states have the resources to make effective assignments that will truly meet 

individuals' needs and whether, in fact, every plan in the demonstration will offer high quality 

care. It notes that beneficiaries will need good education about their choices and continuity of 

care. It questions whether these features exist as well as whether plans will have the capacity of 

undertake an assessment of each beneficiary's needs shortly after enrollment. 

Additional issues 

Finally, MedPAC notes additional issues it wishes to consider with respect to the demonstration 

projects: whether savings should be taken out upfront, by paying plans less than the current cost 

of serving the population (it raises the possibility that they should not); how risk adjustment 

should be made to the payments to account for the specific needs of the population being served; 

and how and what data will be collected and how demonstrations will be evaluated. 

Conclusion 

The MedPAC Report raises many issues about demonstration efforts to integrate Medicare and 

Medicaid. These issues have been raised for the past year in the advocacy community. A future 

CMA Alert will focus more specifically on these demonstrations. 

For more information, contact Patricia Nemore (pnemore@medicareadvocacy.org) in the 

Center for Medicare Advocacy's Washington, DC office at (202) 293-5760. 

mailto:pnemore@medicareadvocacy.org


 

[1] "Report to the Congress: Medicare and the Health Care Delivery System", June 2012 Medicare Payment 

Advisory Commission, chapter 3. 

Good News for Medicare: Supreme Court Upholds Affordable Care Act 

July 5, 2012 

Last week, the Supreme Court upheld the constitutionality of the Affordable Care Act (ACA), 

but did place potential limits on the Medicaid expansion portion of the law.[1] The several 

opinions by the Justices are lengthy (a total of 193 pages in the "slip opinion" released by the 

Court and 81 pages in the version published in the Supreme Court Reporter), some of the 

reasoning is unusual, and the line-ups of the majority on the several issues, including the main 

one, cross the Court's traditional ideological demarcation. This Alert will briefly summarize the 

decision and then set out how the Affordable Care Act, now upheld, will improve benefits for 

Medicare recipients. 

Four issues confronted the Justices in making this decision: 

1. Whether the courts even had jurisdiction to consider the case; 

2. Whether, if they did, the so-called individual mandate is constitutional; 

3. Whether, if it is not, some or all other portions of the ACA must also be invalidated; and 

4. Whether the Medicaid expansion portion of the ACA was constitutional, and, if not, what 

could be done. 

One of the interesting portions of the resolution was the shifting alliances among the Justices on 

these questions. On virtually every issue, a different group of Justices coalesced to form a 

majority. A true oddity of the case is that the Court concluded (in its only unanimous holding) 

that, for one aspect of the case, the penalty for not complying with the mandate to purchase 

health insurance was not a tax, but, for another portion of the case a majority held that the 

penalty was a tax. Distressed by this contradiction, the dissenters, four of the five acknowledged 

conservatives (Justices Scalia, Kennedy, Thomas, and Alito), noted that this action "carries 

verbal wizardry too far, deep into the forbidden land of the sophists." 

Jurisdiction to Hear the Case 

The Court's first task was to determine whether, under the Anti-Injunction Act, the federal courts 

had jurisdiction of the case. That law prohibits challenges to taxes until they are assessed. Thus, 

if the individual mandate's penalty was a tax, the case was premature, because no penalty can be 

assessed until that portion of the law goes into effect in 2014. Chief Justice Roberts, who is 

considered one of the five conservative members of the Court, concluded on behalf of himself 

and the four more liberal Justices (Ginsburg, Breyer, Sotomayor, and Kagan) that, since 

Congress had called it a penalty, it was not a tax for purposes of the Anti-Injunction Act and 

therefore the prohibition in that statute did not apply. In their separate opinion, the four other 

conservatives agreed. Consequently, the Court could reach step two, the legality of the law. 

http://www.medicareadvocacy.org/2012/06/21/medpac-reviews-blending-medicare-and-medicaid/#_ednref1
http://www.medicareadvocacy.org/2012/07/05/good-news-for-medicare-supreme-court-upholds-affordable-care-act/
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Constitutionality of the Individual Mandate 

Since the federal government has limited powers, the individual mandate, like all federal laws, 

can only be upheld if the Constitution authorizes it. The Chief Justice thus reviewed the 

applicability of the Constitution's Commerce Clause and Congress' taxing power. For the former, 

which was the main argument advanced by the government in defense of the individual mandate, 

the Chief Justice concluded that the Commerce Clause did not provide the necessary 

authorization because the Clause regulates activity, and not buying health insurance is actually 

inactivity. On this issue, he was joined by the other four conservative Justices to create a 

majority against the validity of the individual mandate. Justice Ginsburg's opinion for the four 

more liberal Justices rejected this analysis, concluding that, in the unique circumstances 

surrounding health care, not buying health insurance was a form of commerce and therefore the 

mandate was authorized by the Commerce Clause.  

The Chief Justice then turned to the taxing power argument, where he returned to his alignment 

with the Court's more liberal wing to create a different 5-Justice majority upholding the 

individual mandate. He noted a traditional rule of American jurisprudence that, if a statute has 

two possible meanings, it should be read in the manner that does not result in a violation of the 

Constitution. He then concluded that it was reasonable to construe the individual mandate not as 

a requirement that individuals buy insurance, but as creating a "tax on going without health 

insurance." Accordingly, it fell within the Constitution's authorization for the federal 

government's taxing power.  

It was this seeming contradiction to the earlier conclusion that led the four conservative 

dissenters to suggest sophistry. But this action saved the individual mandate – and ACA. It was 

therefore unnecessary for the majority to consider the third issue: whether other portions of the 

statute should also fall as not severable from the mandate. The four dissenters would have held 

that the ACA was dependent on the mandate and therefore that the entire law should have been 

held unconstitutional.  

Medicaid Expansion 

The Chief Justice then turned to the last issue, Medicaid expansion. On this issue, the challengers 

to ACA claimed that the statute's expansion of the Medicaid program, to include all adults under 

65 with incomes below 133% of the poverty level, was not valid under the Spending Clause. 

They argued that the penalty to a state for not extending Medicaid to this group was so extreme – 

the withdrawal of all federal Medicaid funding to that state – that it amounted to coercion, a 

theory discussed in previous Supreme Court decisions but never previously used by the Court to 

strike down a law. Chief Justice Roberts agreed with this argument, as did two of the more 

liberal Justices (Breyer and Kagan) who joined the Chief Justice's opinion, and the four 

conservative Justices in their separate opinion. Thus, an entirely new majority of seven found the 

Medicaid expansion unconstitutional.  

The Chief Justice did not stop there, however. He concluded that the unconstitutionality could be 

remedied by changing the penalty for a state's not implementing the expansion to withholding 

only the federal funds earmarked for the expansion. Although Justices Ginsburg and Sotomayor 



had concluded that the expansion itself was constitutional, they agreed in the alternative with the 

Chief Justice's remedy to the holding of unconstitutionality. As a consequence, the same 5-

Justice majority that had found the mandate constitutional under the taxing power also 

determined that the Medicaid expansion was constitutional in light of the judicially revised and 

less coercive penalty. 

The issue now for the Medicaid expansion portion of ACA is whether any states will refuse to 

expand their Medicaid rolls. From the expansion's implementation in 2014, through 2017, federal 

funding of the expansion will be 100%, and then drop gradually by 2020 to 90% annually. That 

is a significant inducement, but some state officials have already indicated that they will not 

implement the expansion – an odd stance, since it means that federal taxpayers in those states 

will not benefit, but will help fund the expansion in other states.  

Effect of ACA on Medicare 

The decision upholding ACA ensures that the many improvements to the Medicare program 

continue to be available for the millions of American families who rely on Medicare. Some of 

these improvements are already saving older and disabled Americans thousands of dollars in 

costs and improving their care: 

 Reducing Costs for Prescription Drugs. People with Medicare are already benefiting 

from the phase-out of the "Donut Hole" coverage gap that requires Medicare Part D 

enrollees to pay the full price for their drugs after a certain threshold of coverage has 

been met and until a catastrophic limit has been met. Beneficiaries now pay only 50% of 

the cost of brand name drugs in the Donut Hole and 86% of the cost of generic drugs. So 

far, beneficiaries have saved an average of $635 per person on their drug costs from this 

provision, a figure that is expected to rise to $4,200 per person by 2021. The Affordable 

Care Act is on track to fully eliminate the Donut Hole by 2020, ensuring that people 

enrolled in Part D plans have better access to the drugs they need. 

 Improving Accountability and Value of Medicare Advantage (MA) Payments. ACA 

more fairly reimburses private Medicare plans. Pursuant to the law, Medicare 

Advantage payments were restructured to better match payment in traditional Medicare. 

Prior to the restructuring, MA payments were, on average, 13% higher than those for 

traditional Medicare.[2] Also, MA plans are prohibited from charging higher cost-sharing 

than traditional Medicare for skilled nursing facility care, chemotherapy and kidney 

dialysis. Further, starting in 2014, MA plans will be required to spend a specific 

percentage of premiums on actual coverage rather than on administration, marketing or 

profits. 

 Saving Lives with Preventive Health Services for Medicare Recipients. ACA added 

coverage for preventive care and made most preventive screenings and services free for 

people with Medicare. So far, over 24 million women with Medicare have received 

recommended preventive screenings and services with no co-pays or deductibles. ACA 

also added an annual Wellness Visit, all at no cost to the beneficiary. 

 For more information about how the Affordable Care Act strengthens the Medicare 

program, see www.MedicareAdvocacy.org/ACA. 
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Conclusion 

The Supreme Court's decision upholding the Affordable Care Act means the law will continue to 

expand access to health care and improve the lives of the millions of Americans and their 

families who count on Medicare. The law ensures that future generations will have access to 

benefits by strengthening the Medicare Trust Fund and by supporting delivery system reforms 

that will help reduce the growth in health care costs. ACA promotes health and wellness for 

beneficiaries by emphasizing prevention, quality, and care coordination. Health care reform also 

benefits the families of Medicare beneficiaries by extending access to health insurance coverage 

to millions of uninsured individuals, and by protecting everyone against insurance company 

practices that deny health insurance coverage to people when they need it. Thus, the Supreme 

Court's decision is good news for Medicare, beneficiaries, families and taxpayers. 

 

[1] National Federation of Independent Business v. Sebelius, — S.Ct. —, 2012 WL 2427810 (2012).  

[2] See, e.g., MedPAC Report to Congress: Medicare Payment Policy (March 2010) noting that in 2010, overall payments to plans average an estimated 
113 percent of original Medicare fee-for-service (FFS) spending; available at: http://www.medpac.gov/documents/Mar10_EntireReport.pdf. 
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