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Capacity (§64.2-2000) 
 "Incapacitated person" adult found by a court to be 

incapable of receiving and evaluating information 
effectively or responding to people, events, or 
environments to such an extent that the individual 
lacks the capacity to (i) meet the essential 
requirements for his health, care, safety, or 
therapeutic needs without the assistance or 
protection of a guardian or (ii) manage property or 
financial affairs or provide for his support or for the 
support of his legal dependents without the 
assistance or protection of a conservator. 
 A finding that the individual displays poor judgment alone shall 

not be considered sufficient evidence that the individual is an 
incapacitated person.  



Guardian (§64.2-2009) 
 "Guardian" means a person appointed by the court 

who is responsible for the personal affairs of an 
incapacitated person, including responsibility for 
making decisions regarding the person's support, care, 
health, safety, habilitation, education, therapeutic 
treatment, and, if not inconsistent with an order of 
involuntary admission, residence. Where the context 
plainly indicates, the term includes a "limited 
guardian" or a "temporary guardian.“ 

 "Limited guardian" means a person appointed by the 
court who has only those responsibilities for the 
personal affairs of an incapacitated person as specified 
in the order of appointment. 



Concepts in Capacity 

 Can be intermittent and/or fluctuating 
 Can be limited vs. complete 
 No single diagnosis implies incompetency 

 
 That the individual is Competent is    

assumed 
 Incompetency must be demonstrated 

with clear and convincing evidence 



Virginia Code §37.2-1005 
 The report shall evaluate the condition of the respondent and shall 

contain, to the best information and belief of its signatory:  
  1. A description of the nature, type, and extent of the respondent's 

incapacity, including the respondent's specific functional impairments;  
  2. A diagnosis or assessment of the respondent's mental and physical 

condition, including a statement as to whether the individual is on any 
medications that may affect his actions or demeanor, and, where 
appropriate and consistent with the scope of the evaluator's license, an 
evaluation of the respondent's ability to learn self-care skills, adaptive 
behavior, and social skills and a prognosis for improvement;  

  3. The date or dates of the examinations, evaluations, and 
assessments upon which the report is based; and  

  4. The signature of the person conducting the evaluation and the 
nature of the professional license held by that person.  
 

 In the absence of bad faith or malicious intent, a person performing the 
evaluation shall be immune from civil liability for any breach of patient 
confidentiality made in furtherance of his duties under this section.  



Components of Incapacitation 

 Disorder or disability 
 Functional impairment 
 Impairment in decision-making or 

communication 
 Must assess all 3 and tailor assessment to 

type of capacity in question 
 



1. Disorder 

 Often the easy part 
 Use logic and procedures of standard 

evaluation 
 Problems:  

 Lack of ecological validity 
 Few standards for the evaluation of competency 

 Diagnosis and severity are instrumental 
but never sufficient in and of themselves 



2. Functional Impairment 

 Possibly most difficult part 
 Should be based on multiple sources: 

 Interviews and observations 
 Patient 
 Collaterals 

 Medical record review 
 Neuropsychological test data 
 Data from ILS etc. 

 



3. Impairment in skills and 
reasoning/decision-making 

 Such an impairment exists if the individual 
cannot: 
 Express a choice or perform an essential skill 
 Understand information relevant to the choice 

or skill 
 Appreciate the significance of the choice or 

skill and of alternatives 
 Rationally evaluate the issues/choices 



Other Factors to Consider 
During Assessment 

 Understand diagnosis, prognosis, and 
options 

 Weigh personal risks and benefits of 
accepting or rejecting treatment 

 Apply reason and values 
 Maintain decision over time (consistency) 
 Communicate the decision 



Neuropsychological Evaluation 

 Neuropsychologists are well suited: 
 Experts in brain-behavior relationships 
 Expertise in clinical syndromes that affect 

cognition 
 Can use empirical measurement tools 
 Multimodal evaluation 



Neuropsychology of Capacity 

 Intelligence 
 Memory 
 Executive Functions 

 Planning 
 Speed 
 Abstraction 

 Insight and awareness 
 Mood 



Typical Interview Questions re: 
Treatment Decisions 

 Please tell me about your diagnosis 
 What will happen if it is not treated? 
 What are the options? How are they 

different? Same? What are the pros and 
cons of each? 

 Who else is involved? Who do you want 
not involved? What outside forces might 
influence your choice? (i.e., coercion) 



Questions cont’d 

 What are your feelings about death? 
Disability? Pain? 

 How important are: lucidity, 
independence, mobility, communication, 
swallowing, etc.? 

 How might cultural and/or religious factors 
influence your decision? 



Ethical Considerations 

 Undue Influence 
 At what point is it our duty to intervene? 

 Standard varies by cost-benefit ratio 
 Should the bar be set higher (or lower) for 

financial capacity than for consent to treatment 
cases? 

 Autonomy vs. safety 
 Need for Informed Consent is customarily waived 
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