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Top Ten Deficiencies (National and Virginia) 
Health Deficiencies 

Long-Term Care 

 
RANK NATIONAL  

2012 
VIRGINIA  

2012 
VIRGINIA  

2011 
VIRGINIA  

2010 

#1 F0323. Facility is free of 
accident hazards 

F309. Provide necessary 
care for highest practicable 
well-being 

F0309. Provide necessary 
care for highest 
practicable well-being 

F0514. Clinical records 
professional standards 

#2 F441. Facility establishes 
infection control program 

F514. Clinical records meet 
professional standards 

F0514. Clinical records 
meet professional 
standards 

F0309. Provide necessary 
care for highest practicable 
well-being 

#3 F309. Provide necessary 
care for highest 
practicable well-being 

F441. Facility establishes 
infection control program 

F0281. Professional 
standards 

F0323. Facility is free of 
accident hazards 

#4 F0371. Store/prepare/ 
distribute food under 

F281. Professional 
standards 

F0323. Facility is free of 
accident hazards 

F0281. Professional 
standards 

#5 F0279. Develop 
comprehensive care plan 

F323. Facility is free of 
accident hazards 

F0441. Facility establishes 
infection control program 

F0278. Accuracy of  
Assessments/Coord 
w/Professionals 

#6 F514. Clinical records 
meet professional 
standards 

F371. Store/prepare/ 
distribute food under 
sanitary conditions 

F0425. Facility provides 
drugs and biologicals 

F0425. Facility provides 
drugs and biologicals 

#7 F0329. Drug regimen is 
free from unnecessary 
drugs 

F280. 
Development/prep/review of 
comprehensive care plan 

F0371. Store/prepare/ 
distribute food under 
sanitary conditions 

F0441. Facility establishes 
infection control program 

#8 F0281. Professional 
standards 

F157. Notification of rights 
and services 

F0278. Accuracy of  
Assessments/Coord 

F0502. Facility Provides/ 
Obtains Lab Services 

#9 F0431. Drug records, 
label/store drugs and 
biologicals 

F0314. Treatment/Services 
to prevent/heal pressure 
sores 

F0280. 
Development/prep/review 
of comprehensive care 
plan 

F0279. Develop 
comprehensive care plan 

#10 F0241. Dignity and 
Respect of Individuality 

F278. Accuracy of  
Assessments/Coord 
w/Professionals 

F0157. Notification of 
rights and services 

F0371. Store/prepare/ 
distribute food under 
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REPORT SUSPECTED 
ABUSE
Any person, including financial  
institutions, may report suspected 
abuse to APS. If you or someone 
you know is being mistreated, 
contact your local department 
of social services and ask for an 
APS worker, or you may call the 
24-hour, toll-free hotline listed 
below.

PHYSICAL SIGNS OF 
ABUSE  
▪  Dehydration or malnutrition
▪  Broken bones or sprains
▪  Pain from touching
▪  Scratches, burns, bruises
▪  Soiled clothing or bed
▪  Restrained, tied to bed or chair

CONTACT ADULT PROTECTIvE SERvICES (APS)  
IF YOU NOTICE ANY OF THESE SIGNS:

1-888-832-3858 
24-hOUR tOLL fREE hOtLINE

Virginia Department of Social Services
Adult Services Program

801 E. Main Street
Richmond, VA 23219-2901 

http://www.dss.virginia.gov/index.html

SIGNS OF ADULT ABUSE, NEGLECT OR EXPLOITATION

CAREGIvER ABUSE
▪ Forced isolation
▪  Lack of affection or 

care for the adult
▪  Communicates to 

others that adult is a 
burden

▪  Conflicting stories or 
accounts of details

▪  Prevents adult from 
speaking with others

▪  Prevents visitation 
from family and friends

▪  Inappropriate sexual 
relationship or 
language

▪  History of 
dysfunctional behavior, 
criminal behavior, or 
family violence 

FINANCIAL 
EXPLOITATION
▪  Missing personal 

belongings
▪ Suspicious signatures
▪  Adult has no 

knowledge of monthly 
income

▪  Frequent checks made 
out to “cash”

▪ Numerous unpaid bills
▪  Discrepancies in tax 

returns
▪ Large bank withdrawal
▪ Unusual bank activity
▪ A changed will or POA

PSYCHOLOGICAL/
BEHAvIORAL
▪  Depression
▪  Lack of communication 

and talking
▪  Isolation or withdrawal
▪  Anxiety
▪  Anger
▪  Frequent change 

of health care 
professionals

032-02-0744-01-eng (12/09)032-02-0744-02-eng (07/13)

Virginia Department for Aging and  
Rehabilitative Services

Adult Protective Services Division
http://www.dars.virginia.gov
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CAREGIVER ABUSE
•	Forced isolation
•	Lack of affection or  

care for the adult
•	Communicates to others 

that adult is a burden
•	Conflicting	stories	or	 

accounts of details
•	Prevents adult from 
speaking	with	others

•	Prevents visitation from 
family and friends

•	Inappropriate sexual  
relationship	or	language

•	History of dysfunctional 
behavior, criminal  
behavior, or  
family violence

FINANCIAL EXPLOITATION
•	Missing	personal	 
belongings

•	Suspicious	signatures
•	Adult	has	no	knowledge	

of monthly income
•	Frequent checks made 

out to “cash”
•	Numerous unpaid bills
•	Discrepancies in  

tax returns
•	Large	bank	withdrawal
•	Unusual bank activity
•	A	changed	will	or	POA

PSYCHOLOGICAL/ 
BEHAVIORAL
•	Depression
•	Lack of communication 
and	talking

•	Isolation	or	withdrawal
•	Anxiety
•	Anger
•	Frequent	change	of	

health care professionals

CONTACT ADULT PROTECTIVE SERVICES (APS)
IF YOU NOTICE ANY OF THESE:

SIGNS OF ADULT ABUSE, NEGLECT OR EXPLOITATION

REPORT SUSPECTED 
ABUSE
Any person, including financial 
institutions, may report suspected 
abuse to APS. If you or someone 
you know is being mistreated, 
contact your local department of 
social services and ask for an APS 
worker, or you may call the 24-
hour, toll-free hotline listed below.
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▪ Broken bones or sprains
▪ Pain from touching
▪ Scratches, burns, bruises
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▪ Restrained, tied to bed or chair

1-888-832-3858
24-HOUR TOLL FREE HOTLINE
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■    Multiple/severe bruises, welts
■   Bilateral bruises on upper arms
■   Clustered bruises on trunk
■    Bruises which resemble an object
■    Old and new bruises
■   Signs of bone fractures
■    Broken bones, open wounds, skull 

fracture
■    Striking, shoving, beating, kicking, 

scratching
■   Internal injuries
■    Sprains, dislocation, lacerations, 

cuts, punctures
■   Black eyes
■   Bed sores
■    Untreated injuries
■   Broken glasses/frames

■   Untreated medical condition
■   Burns, scalding
■    Restrained, tied to bed, tied to chair, 

locked in, isolated
■   Overmedicated
■    Verbal assaults, threats, 

intimidation
■    Prolonged interval between injury 

and treatment
■   Fear of caregiver
■    Individual is prohibited from being 

alone with visitors
■    Individual has recent or sudden 

changes in behavior
■   Unexplained fear
■   Unwarranted suspicion

■   Untreated medical condition
■    Untreated mental health problem(s)
■    Bedsores
■    Medication not taken as prescribed
■    Malnourished
■    Dehydrated
■    Dirt, fleas, lice on person
■    Fecal/urine smell
■    Animal infested living quarters
■     Insect infested living quarters
■    Non-functioning toilet
■    No heat, running water, electricity

■    Homelessness
■    Lacks needed supervision
■    Lack of food or inadequate food
■     Uneaten food over period of time
■    Accumulated newspaper/debris
■    Unpaid bills
■    Inappropriate or inadequate clothing
■    Needs but does not have glasses, 

hearing aid, dentures, prosthetic 
device

■    Hazardous living conditions
■    Soiled bedding/furniture

ABUSE

NEGLECT

Indicators of Adult Abuse,  
      Neglect or Exploitation



■    Unexplained disappearance of 
funds, valuables, or personal 
belongings

■    Adult child is financially dependent 
upon the older person or the older 
person is dependent on caregiver

■    Misuse of money or property by 
another person

■     Transfer of property or savings
■    Excessive payment for care and/or 

services
■    Individual unaware of the amount of 

his or her income 
■    Depleted bank account
■    Sudden appearance of previously 

uninvolved relatives/friends

■    Change in payee, power of attorney 
or will

■     Caregiver is overly frugal
■    Unexplained cash flow
■    Unusual household composition
■     Chronic failure to pay bills
■    Individual is kept isolated
■    Signatures on check that do not 

resemble the individual’s signature
■    Individual doesn’t know what 

happened to money
■    Checks no longer come to house
■     Individual reports signing papers 

and doesn’t know what was signed

■     Untreated medical condition
■    Genital or urinary irritation, injury, 

infection or scarring
■    Presence of a sexually transmitted 

disease
■     Frequent, unexplained physical 

illness
■     Intense fear reaction to an individual 

or to people in general
■    Mistrust of others

■    Nightmares, night terrors, sleep 
disturbance

■    Direct or coded disclosure of sexual 
abuse

■    Disturbed peer interactions
■    Depression or blunted affect
■    Poor self-esteem
■    Self-destructive activity or suicidal 

ideation

FINANCIAL EXPLOITATION

SEXUAL ABUSE

Suspicious that an adult is being abused, neglected or exploited?  
Don’t wait. Call the 24-hour, toll-free APS hotline at:  

 
Or call your local department of social services. Calls may be made anonymously.

1-888-832-3858

Indicators of Adult Abuse,  
      Neglect or Exploitation



§ 32.1-138. Enumeration; posting of policies; staff training; responsibilities devolving on guardians, etc.; exceptions; certification of 

compliance.  

A. The governing body of a nursing home facility required to be licensed under the provisions of Article 1 (§ 32.1-123 et seq.) of this 

chapter, through the administrator of such facility, shall cause to be promulgated policies and procedures to ensure that, at the 

minimum, each patient admitted to such facility:  

1. Is fully informed, as evidenced by the patient's written acknowledgment, prior to or at the time of admission and during his stay, of his 

rights and of all rules and regulations governing patient conduct and responsibilities;  

2. Is fully informed, as evidenced by the patient's written acknowledgment, prior to or at the time of admission and during his stay, of 

services available in the facility, the terms of such services, and related charges, including any charges for services not covered under 

Titles XVIII or XIX of the United States Social Security Act or not covered by the facility's basic per diem rate;  

3. Is fully informed in summary form of the findings concerning the facility in federal Centers for Medicare & Medicaid Services surveys 

and investigations, if any;  

4. Is fully informed by a physician, physician assistant, or nurse practitioner of his medical condition unless medically contraindicated as 

documented by a physician, physician assistant, or nurse practitioner in his medical record and is afforded the opportunity to participate 

in the planning of his medical treatment and to refuse to participate in experimental research;  

5. Is transferred or discharged only for medical reasons, or for his welfare or that of other patients, or for nonpayment for his stay 

except as prohibited by Titles XVIII or XIX of the United States Social Security Act, and is given reasonable advance notice as provided 

in § 32.1-138.1 to ensure orderly transfer or discharge, and such actions are documented in his medical record;  

6. Is encouraged and assisted, throughout the period of his stay, to exercise his rights as a patient and as a citizen and to this end may 

voice grievances and recommend changes in policies and services to facility staff and to outside representatives of his choice, free 

from restraint, interference, coercion, discrimination, or reprisal;  

7. May manage his personal financial affairs, or may have access to records of financial transactions made on his behalf at least once 

a month and is given at least a quarterly accounting of financial transactions made on his behalf should the facility accept his written 

delegation of this responsibility to the facility for any period of time in conformance with state law;  

8. Is free from mental and physical abuse and free from chemical and, except in emergencies, physical restraints except as authorized 

in writing by a physician for a specified and limited period of time or when necessary to protect the patient from injury to himself or to 

others;  

9. Is assured confidential treatment of his personal and medical records and may approve or refuse their release to any individual 

outside the facility, except in case of his transfer to another health care institution or as required by law or third-party payment contract; 

10. Is treated with consideration, respect, and full recognition of his dignity and individuality, including privacy in treatment and in care 

for his personal needs;  

11. Is not required to perform services for the facility that are not included for therapeutic purposes in his plan of care;  

12. May associate and communicate privately with persons of his choice and send and receive his personal mail unopened, unless 

medically contraindicated as documented by his physician in his medical record;  

13. May meet with and participate in activities of social, religious and community groups at his discretion, unless medically 

contraindicated as documented by his physician, physician assistant, or nurse practitioner in his medical record;  

14. May retain and use his personal clothing and possessions as space permits unless to do so would infringe upon rights of other 

patients and unless medically contraindicated as documented by his physician, physician assistant, or nurse practitioner in his medical 

record;  
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15. If married, is assured privacy for visits by his or her spouse and if both are inpatients in the facility, is permitted to share a room with 

such spouse unless medically contraindicated as documented by the attending physician, physician assistant, or nurse practitioner in 

the medical record; and  

16. Is fully informed, as evidenced by the written acknowledgment of the resident or his legal representative, prior to or at the time of 

admission and during his stay, that he should exercise whatever due diligence he deems necessary with respect to information on any 

sexual offenders registered pursuant to Chapter 9 (§ 9.1-900 et seq.) of Title 9.1, including how to obtain such information. Upon 

request, the nursing home facility shall assist the resident, prospective resident, or the legal representative of the resident or 

prospective resident in accessing this information and provide the resident, prospective resident, or the legal representative of the 

resident or prospective resident with printed copies of the requested information.  

B. All established policies and procedures regarding the rights and responsibilities of patients shall be printed in at least 12-point type 

and posted conspicuously in a public place in all nursing home facilities required to be licensed under the provisions of Article 1 (§ 32.1-

123 et seq.) of this chapter. These policies and procedures shall include the name and telephone number of the complaint coordinator 

in the Division of Licensure and Certification of the Virginia Department of Health, the Adult Protective Services' toll-free telephone 

number, as well as the toll-free telephone number for the Virginia Long-Term Care Ombudsman Program and any substate 

ombudsman program serving the area. Copies of such policies and procedures shall be given to patients upon admittance to the facility 

and made available to patients currently in residence, to any guardians, responsible party as defined in regulation, next of kin, or 

sponsoring agency or agencies, and to the public.  

C. The provisions of this section shall not be construed to restrict any right that any patient in residence has under law.  

D. Each facility shall provide appropriate staff training to implement each patient's rights included in subsection A hereof.  

E. All rights and responsibilities specified in subsection A hereof and § 32.1-138.1 as they pertain to (i) a patient adjudicated 

incapacitated in accordance with state law, (ii) a patient who is found, by his physician, to be medically incapable of understanding 

these rights, or (iii) a patient who is unable to communicate with others shall devolve to such patient's guardian, responsible party as 

defined in regulation, next of kin, sponsoring agency or agencies, or representative payee, except when the facility itself is 

representative payee, selected pursuant to section 205(j) of Title II of the United States Social Security Act. The persons to whom such 

rights and responsibilities have devolved shall be deemed to have legal authority to act on the patient's behalf with respect to the 

matters specified in this section.  

F. Nothing in this section shall be construed to prescribe, regulate, or control the remedial care and treatment or nursing service 

provided to any patient in a nursing institution to which the provisions of § 32.1-128 are applicable.  

G. It shall be the responsibility of the Commissioner to insure that the provisions of this section and the provisions of § 32.1-138.1 are 

observed and implemented by nursing home facilities. Each nursing home facility to which this section and § 32.1-138.1 are applicable 

shall certify to the Commissioner that it is in compliance with the provisions of this section and the provisions of § 32.1-138.1 as a 

condition to the issuance or renewal of the license required by Article 1 (§ 32.1-123 et seq.) of this chapter.  

(Code 1950, § 32-296.1; 1976, c. 349; 1979, c. 711; 1987, c. 221; 1997, c. 801; 1999, c. 783; 2000, c. 177; 2004, c. 855; 2006, c. 396; 

2007, cc. 120, 163; 2010, c. 57.)  
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§ 63.2-1808. Rights and responsibilities of residents of assisted living facilities; certification of licensure.  

A. Any resident of an assisted living facility has the rights and responsibilities enumerated in this section. The 
operator or administrator of an assisted living facility shall establish written policies and procedures to ensure that, at 
the minimum, each person who becomes a resident of the assisted living facility:  

1. Is fully informed, prior to or at the time of admission and during the resident's stay, of his rights and of all rules 
and expectations governing the resident's conduct, responsibilities, and the terms of the admission agreement; 
evidence of this shall be the resident's written acknowledgment of having been so informed, which shall be filed in 
his record;  

2. Is fully informed, prior to or at the time of admission and during the resident's stay, of services available in the 
facility and of any related charges; this shall be reflected by the resident's signature on a current resident's agreement 
retained in the resident's file;  

3. Unless a committee or conservator has been appointed, is free to manage his personal finances and funds 
regardless of source; is entitled to access to personal account statements reflecting financial transactions made on his 
behalf by the facility; and is given at least a quarterly accounting of financial transactions made on his behalf when a 
written delegation of responsibility to manage his financial affairs is made to the facility for any period of time in 
conformance with state law;  

4. Is afforded confidential treatment of his personal affairs and records and may approve or refuse their release to 
any individual outside the facility except as otherwise provided in law and except in case of his transfer to another 
care-giving facility;  

5. Is transferred or discharged only when provided with a statement of reasons, or for nonpayment for his stay, and 
is given reasonable advance notice; upon notice of discharge or upon giving reasonable advance notice of his desire 
to move, shall be afforded reasonable assistance to ensure an orderly transfer or discharge; such actions shall be 
documented in his record;  

6. In the event a medical condition should arise while he is residing in the facility, is afforded the opportunity to 
participate in the planning of his program of care and medical treatment at the facility and the right to refuse 
treatment;  

7. Is not required to perform services for the facility except as voluntarily contracted pursuant to a voluntary 
agreement for services that states the terms of consideration or remuneration and is documented in writing and 
retained in his record;  

8. Is free to select health care services from reasonably available resources;  

9. Is free to refuse to participate in human subject experimentation or to be party to research in which his identity 
may be ascertained;  

10. Is free from mental, emotional, physical, sexual, and economic abuse or exploitation; is free from forced 
isolation, threats or other degrading or demeaning acts against him; and his known needs are not neglected or 
ignored by personnel of the facility;  

11. Is treated with courtesy, respect, and consideration as a person of worth, sensitivity, and dignity;  

12. Is encouraged, and informed of appropriate means as necessary, throughout the period of stay to exercise his 
rights as a resident and as a citizen; to this end, he is free to voice grievances and recommend changes in policies 
and services, free of coercion, discrimination, threats or reprisal;  

13. Is permitted to retain and use his personal clothing and possessions as space permits unless to do so would 
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infringe upon rights of other residents;  

14. Is encouraged to function at his highest mental, emotional, physical and social potential;  

15. Is free of physical or mechanical restraint except in the following situations and with appropriate safeguards:  

a. As necessary for the facility to respond to unmanageable behavior in an emergency situation, which threatens the 
immediate safety of the resident or others;  

b. As medically necessary, as authorized in writing by a physician, to provide physical support to a weakened 
resident;  

16. Is free of prescription drugs except where medically necessary, specifically prescribed, and supervised by the 
attending physician, physician assistant, or nurse practitioner;  

17. Is accorded respect for ordinary privacy in every aspect of daily living, including but not limited to the 
following:  

a. In the care of his personal needs except as assistance may be needed;  

b. In any medical examination or health-related consultations the resident may have at the facility;  

c. In communications, in writing or by telephone;  

d. During visitations with other persons;  

e. In the resident's room or portion thereof; residents shall be permitted to have guests or other residents in their 
rooms unless to do so would infringe upon the rights of other residents; staff may not enter a resident's room without 
making their presence known except in an emergency or in accordance with safety oversight requirements included 
in regulations of the Board;  

f. In visits with his spouse; if both are residents of the facility they are permitted but not required to share a room 
unless otherwise provided in the residents' agreements;  

18. Is permitted to meet with and participate in activities of social, religious, and community groups at his discretion 
unless medically contraindicated as documented by his physician, physician assistant, or nurse practitioner in his 
medical record;  

19. Is fully informed, as evidenced by the written acknowledgment of the resident or his legal representative, prior to 
or at the time of admission and during his stay, that he should exercise whatever due diligence he deems necessary 
with respect to information on any sex offenders registered pursuant to Chapter 9 (§ 9.1-900 et seq.) of Title 9.1, 
including how to obtain such information. Upon request, the assisted living facility shall assist the resident, 
prospective resident, or the legal representative of the resident or prospective resident in accessing this information 
and provide the resident, prospective resident, or the legal representative of the resident or prospective resident with 
printed copies of the requested information; and  

20. Is informed, in writing and upon request, of whether the assisted living facility maintains the minimum liability 
coverage, as established by the Board pursuant to subdivision A 10 of § 63.2-1805.  

B. If the resident is unable to fully understand and exercise the rights and responsibilities contained in this section, 
the facility shall require that a responsible individual, of the resident's choice when possible, designated in writing in 
the resident's record, be made aware of each item in this section and the decisions that affect the resident or relate to 
specific items in this section; a resident shall be assumed capable of understanding and exercising these rights unless 
a physician determines otherwise and documents the reasons for such determination in the resident's record.  

C. The rights and responsibilities of residents shall be printed in at least 12-point type and posted conspicuously in a 
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public place in all assisted living facilities. The facility shall also post the name and telephone number of the 
regional licensing supervisor of the Department, the Adult Protective Services' toll-free telephone number, as well as 
the toll-free telephone number for the Virginia Long-Term Care Ombudsman Program, any sub-state ombudsman 
program serving the area, and the toll-free number of the Commonwealth's designated protection and advocacy 
system.  

D. The facility shall make its policies and procedures for implementing this section available and accessible to 
residents, relatives, agencies, and the general public.  

E. The provisions of this section shall not be construed to restrict or abridge any right that any resident has under 
law.  

F. Each facility shall provide appropriate staff training to implement each resident's rights included in this section.  

G. The Board shall adopt regulations as necessary to carry out the full intent of this section.  

H. It shall be the responsibility of the Commissioner to ensure that the provisions of this section are observed and 
implemented by assisted living facilities as a condition to the issuance, renewal, or continuation of the license 
required by this article.  

(1984, c. 677, § 63.1-182.1; 1989, c. 271; 1990, c. 458; 1992, c. 356; 1993, cc. 957, 993; 1997, c. 801; 2000, c. 177; 
2002, cc. 45, 572, 747; 2004, c. 855; 2006, c. 396; 2007, cc. 120, 163; 2013, cc. 320, 571.)  
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Introduction
Despite the fact that most pressure sores are preventable, 
patients in nursing homes, assisted living facilities, and 
hospitals continue to develop pressure sores at alarming 
rates. While studies produce conflicting results, the number 
of patients developing pressure sores is staggering. It is 
estimated that each year between 1 and 3 million people in 
the United States develop pressure sores (Donner, Posthauer 
& Thomas, 2009). In skilled nursing facilities, it is estimated 
that up to 28% of patients suffer pressure sores (Donner et 
al, 2009.). The numbers increase dramatically with patients 
in high risk groups including 60% of quadriplegics suffering 
pressure sores (National Pressure Ulcer Advisory Panel, 
2009.). Between 1993 and 2006, pressure ulcer related 
hospitalizations increased by 80% (Donner et al, 2009). 
Because most pressure sores are preventable with proper 
nursing care, these cases are often ripe for litigation (National 
Pressure Ulcer Advisory Panel, 1992).

Pressure sore litigation has become increasingly complex 
for many reasons. Nursing home and hospital nurses, more 
so than assisted living facilities staff, have become more adept 
at charting to give the impression the patient is receiving 
aggressive preventative care. The medical and nursing literature 
has moved in the direction of distinguishing pressure sores, 
stasis ulcers, deep tissue injury, and the debatable “terminal 
ulcers” also called “Kennedy ulcers” in the medical literature 
(Black et al., 2009). Consequently, it has become much more 
complex to prove that a pressure ulcer was due to malpractice 
than even a decade ago.

The legal nurse consultant (LNC) can play an invaluable 
role in reviewing these cases and assisting throughout 
litigation. The LNC must have an understanding of the 
federal nursing home regulations, the various scientific 
theories behind prevention and treatment of pressure sores, 
and nursing home documentation. These federal regulations 
require unique charting that differs from hospital records, 
including the Minimum Data Sets (MDS) and Resident 
Assessment Protocols (RAP sheets). In addition to 
understanding the medical, nursing, and charting issues, the 
LNC should have a basic understanding of the legal aspects 
of a pressure sore case.

Legal Consequences for Breaching Duties to 
Prevent and Treat Pressure Sores
A pressure sore case, at the most basic level, requires the 
plaintiff to prove the same elements of any case of negligence 
against a health care provider:
1. The health care provider owed a duty of care to the 

patient (i.e. patient-health care provider relationship);
2. The health care provider breached or violated the duty 

owed to the patient (i.e. the provider was negligent or 
committed malpractice);

3. The patient suffered an injury; and
4. The injury was caused by the provider’s breach of the 

duty owed to the patient.
(Prosser, Keeton, Dobbs, & Keeton, 1984; Morrison 

v. MacNamara, 1979; Weimer v. Hetrick, 1987; Mitchell v. 
Parker, 1984).

Although nursing home residents and acute care patients 
are older and weaker than the general population, the health 
care provider’s duty to the patient does not diminish. Under 
the eggshell skull doctrine, “tortfeasors (wrongdoers) take their 
victims as they come” (Landman v. Royster, 1973). In other 
words, a health care provider’s liability for breaching the 
standard of care is not avoided because the injuries would not 
have resulted had the patient been in better health.

Federal and State Regulations
Nursing homes are among the most heavily regulated businesses 
in the country. In 1987, Congress passed the Omnibus Budget 
and Reconciliation Act (OBRA) also called the Nursing Home 
Reform Act. It, along with the interpretive regulations, set 
forth how nursing homes must provide for the health, medical 
care, and general well-being of their residents. The regulations 
both generally and specifically address a nursing home’s duties 
to prevent and treat pressure sores.

In general, a “nursing facility must provide services and 
activities to attain or maintain the highest practical mental 
and psychological well-being of each resident in accordance 
with a written plan of care” (Health Care Financing 
Administration, 2001a). Upon admitting a resident, the 
nursing facility must have its staff conduct a complete 
assessment of the resident identifying the resident’s skin 
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Pressure sore litigation is legally and medically complex. This article provides an overview of the legal issues in a pressure sore case and 
how the legal nurse consultant can effectively screen meritorious from defensible cases and assist in preparing the case for trial.
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condition and develop an appropriate plan of care for the 
resident (Health Care Financing Administration).

The regulations impose a high standard on nursing 
facilities regarding the prevention and proper treatment of 
pressure sores. The facility providers have a duty to ensure:

A resident who enters a facility without pressure sores 
does not develop pressure sores unless the individual’s 
clinical condition demonstrates that they were 
unavoidable; and
A resident having pressure sores receives necessary 
treatment and services to promote healing, prevent 
infection and prevent new sores from developing (Health 
Care Financing Administration, 2001b)

Additionally, the regulations specifically require nursing 
homes to provide adequate and competent staffing, provide 
incontinence care, and provide for the nutritional needs of 
their patients (Health Care Financing Administration). 
Unfortunately, the federal regulations do not specify a 
staffing ratio that would be deemed adequate. It is well 
known that pressure sore prevention is labor intensive. This 
author has found cases where a certified nursing assistant 
(CNA) was caring for 24 patients on a shift with the 
majority of them needing to be turned and repositioned and 
requiring incontinent care at least every 2 hours. Therefore, 
it is not surprising that many lawsuits against health care 
providers allege that staffing deficiencies contributed to the 
development of pressure sores.

In most states, the federal regulations are not necessarily 
admissible as evidence that the nursing home breached the 
standard of care. The nursing home will usually argue that 
the regulations are too vague or that they were never intended 
to be the standard of care in a malpractice case (Stogsdill v. 
Manor Convalescent Home, Inc., 1976). However, the plaintiff’s 
nurse expert should be thoroughly prepared before his or her 
deposition regarding the role of the regulations in providing 
patient care. The regulations may become admissible if the 
nursing home nurses acknowledge that the regulations are 
the blueprint for providing patient care.

It is critical that when investigating a pressure sore case 
against a nursing home that the LNC review at least three 
years of surveys by the state’s health department. These surveys 
may reveal a pattern of neglect. While most of the regulations 
are federal, not state, the routine surveys and complaint 
investigations are conducted by state agencies. If the state 
surveys identify deficiencies, the nursing home is required to 
respond to them with a “plan of correction (POC).”

It is equally important to scrutinize how the nursing 
home has responded to past violations. The responses often 
lead to documents that are otherwise withheld by a nursing 
home in response to a Health Insurance Portability and 
Accountability Act (HIPAA) request for medical records. 
For example, a nursing home may respond to a past violation 
by implementing a POC that identifies a particular person 
by title who will monitor weekly skin logs. In litigation 
these documents can be obtained through a Request for 

Production of Documents or subpoena duces tecum. Likewise 
the persons responsible for carrying out corrective actions can 
be deposed. Failing to implement the POC can be used to 
prove negligence and notice of the risk of harm to patients.

The survey reports may be the foundation for building 
a punitive damage claim. Punitive damages, also called 
exemplary damages, are an additional recovery for the 
plaintiff. They are intended to punish the defendant for 
egregious conduct and to deter similar egregious conduct in 
the future (Kemezy v. Peters, 1996). In many states, to recover 
punitive damages the plaintiff must show that the defendant 
had knowledge of the employee’s pattern of wrongful conduct 
or management ratified the wrongful conduct. A LNC can 
assist the lawyer in proving notice by tracking a pattern of 
preventable and inadequately treated pressure sores.

Expert Witnesses
Cases involving pressure sores almost always require expert 
witnesses because the nursing and medical issues are beyond 
the common knowledge of lay persons. In federal court the 
admissibility of expert testimony is governed by Federal Rule 
of Evidence 702 (2011):

A witness who is qualified as an expert by knowledge, 
skill, experience, training, or education may testify in the 
form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the 
evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and 
methods; and
(d) the expert has reliably applied the principles and 
methods to the facts of the case.

In state courts, the standard for admissibility of evidence 
in a malpractice case varies. For example, in Virginia, a 
standard of care expert in a malpractice case must have an 
active clinical practice in the same field or related field as 
the defendant within one year of the alleged malpractice 
(Virginia Code Ann. § 8.01-581.20, 2008). In Tennessee, 
the expert must practice either in Tennessee or a border state 
(Tennessee Code Ann. § 29-26-115, 2011).

Multiple experts are usually required to prove the 
different aspects of breaches of the standard of care and 
injuries. Nurses may be required to testify regarding whether 
the defendant breached the standard of care, but a physician 
typically must testify that the patient’s injuries were caused 
by the breaches of the standard of care. A medical director of 
a nursing home can often testify regarding the injuries with 
a better understanding of the operation of a nursing home 
than other physicians. If there is evidence of malnutrition and 
dehydration, consider consulting with a dietician. A plastic 
surgeon with a sub-specialty in wound care can provide 
invaluable testimony regarding whether the sore was caused 
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by pressure or other conditions like diabetes, peripheral 
vascular disease, or end stage illnesses.

Damages in Pressure Sore Cases
Like most medical malpractice actions, these cases are 
expensive to pursue and defend. From the plaintiff’s 
perspective, the LNC can be very useful in assessing whether 
there are sufficient damages to warrant pursuing the case.

The starting point is assessing the physical harm to the 
patient. The defendant is liable for all harm proximately 
caused by the breaches of the standard of care. A stage IV 
pressure sore is of course a serious injury. However, if the 
patient arrived from the community with a stage III sore, 
the damages probably are insufficient to support an adequate 
award. This is because the defendant is only responsible for 
the worsening of the condition. Likewise, damages may be 
insufficient if the patient recovered from the pressure sore 
promptly without additional hospitalizations or surgery. 
In some cases, damages may not be sufficient if the patient 
had a very limited life expectancy due to cancer, advanced 
Alzheimer’s disease, etc. While there is no rule of thumb, if 
the patient was already on hospice care, damages probably are 
not sufficient to pursue the case.

If the patient subsequently dies, determining whether the 
patient’s death resulted from the pressure sore or an unrelated 
medical condition is critical and unfortunately often unclear. 
The LNC should obtain all the pertinent medical records 
for several years prior to the injury and up until death. A 
death certificate is a useful but often an unreliable means 
of determining cause of death. In many cases the physician 
signing the death certificate is not adequately informed of the 
patient’s complex medical history. In some states, the death 
certificate is not admissible to prove cause of death (Edwards 
v. Jackson,1970).

Many states now impose caps or limits on recovery 
regardless of the severity of the injuries as part of tort reform. 
Some states have a global cap limiting the plaintiff’s recovery 
regardless of the severity of the injury. Others have caps 
on non-economic damages like pain and suffering without 
limits on economic damages. Others have both caps on the 
total award and on non-economic damages (Webel, Chu & 
Newman, 2011).

For the elderly, economic damages are usually limited 
to medical bills and funeral expenses. Particularly in those 
states with caps on non-economic damages, but no cap on 
economic damages, it is especially important to calculate all 
related bills. Without substantial medical bills, the case may 
not make economic sense to pursue.

According to reports from the Center for Medicare 
and Medicaid Services the average hospital cost for treating 
pressure sores is $43,180 (Donner, et al, 2009). The LNC 
should obtain itemized bills from all providers recognizing 
that physicians often bill separately from hospitals and 
nursing homes. Since all patients with pressure sores have 
co-morbidities, those unrelated charges must be separated 
and removed from the claim.

Non-economic damages for pressure sore patients can 
be tremendous. Pressure sores are painful in themselves. 
They increase a patient’s nutritional demands, often require 
surgical treatment, and may lead to loss of mobility and 
independence. Proving non-economic damages to skeptical 
jurors is challenging especially if the patient is deceased or 
unable to testify. While lay witnesses can be helpful, a LNC 
can find the hard data in the medical records to prove these 
damages. A detailed flow chart of all complaints of pain, 
administration of pain meds, and non-verbal signs of pain 
like grimacing can be used to effectively prove the severity 
of the injury. Similar charts can graphically show changes in 
activity level, signs of depression, and other consequences of 
pressure sores.

Examples of Verdicts and Settlements
In the 7 years following the enactment of OBRA the average 
award in nursing home negligence cases nearly doubled to 
approximately $525,000 (Felsenthal, 1995). The increased 
awards may be due to three factors: First, nursing homes are 
required to document injuries under OBRA so fewer injuries 
go unreported and plaintiffs have more information to pursue 
their claims. Second, the violation of federal law by a provider 
makes a verdict in favor of the plaintiff more likely. Third, the 
cost of medical care has increased faster than inflation which 
in turn increases the damages claimed in these cases.

While there are no comprehensive studies assessing 
the percentage of preventable pressures sores resulting in 
litigation, six and seven figure settlements and verdicts are not 
unusual. The following are illustrative examples of notable, 
certainly not average, settlements and verdicts:

In a Georgia case, the jury awarded $1.25 million to the 
estate of a 67 year old nursing home patient who developed 
a stage IV pressure sore on his left buttock and became 
malnourished and dehydrated. The plaintiff alleged that the 
nursing home staff failed to prevent and treat the pressure 
sore by failing to turn and reposition him, failing to keep him 
clean and dry, and by the nursing home’s failure to provide 
adequate staffing (Mosby v. Tucker Nursing Ctr. Inc., 2008).

In a case filed in Cook County, IL, a quadriplegic 
patient developed multiple Stage IV pressure sores on his 
coccyx, hips, and heels after being admitted to the nursing 
home for rehabilitation. The suit alleged that the nursing 
home was understaffed, and the staff failed to turn him at 
appropriate intervals, to keep his skin clean and dry, and to 
appropriately assess his condition. The parties settled for $1 
million (Wazydrag v. Alden N. Shore Rehab. & Health Care 
Ctr., Inc., 2007).

A Virginia jury returned an $850,000 verdict against a 
nursing home finding the nursing home negligently caused 
or contributed to the patient’s death due to pressure sores, 
malnutrition and dehydration. The plaintiff introduced 
evidence that the nursing home staff charted care on the 
patient when he was not in the facility and even after he died.

In a Texas trial, the jury awarded the plaintiff $83 
million including $70 million in punitive damages against 
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a nursing home after an 83 year old resident who entered 
the facility alert but unable to walk allegedly died from 
infected pressure sores. The plaintiff also asserted that the 
nursing home failed to provide water due to insufficient 
staffing causing the decedent to suffer severe dehydration. 
The plaintiff introduced evidence of other medical problems 
at the facility and evidence of 18 other residents who were 
hospitalized during the weeks before the decedent’s death. 
Perhaps most damaging to the nursing home, the plaintiff 
alleged that the facility fraudulently concealed that the staff 
was not licensed and the staffing was inadequate. Following 
the verdict the parties settled for an undisclosed sum (Holder 
v. Beverly Enterprises Texas, Inc., 1995).

While most pressure sore lawsuits appear to arise in 
nursing homes, a Las Vegas, N.M. jury recently awarded 
$10.3 million to the estate of a patient who developed bed 
sores at a regional medical center following hip surgery with 
$595,000 designated as compensatory damages and $9.75 
million as punitive damages. According to the plaintiff’s 
lawyer, the hospital failed to follow its own protocols for 
screening and preventing pressure ulcers (Haywood, 2011).

Conclusion
The staggering number of preventable pressures sores 
has numerous health care and legal implications. As the 
vast majority of pressure sores are preventable, health care 
providers who fail to acquaint themselves with developments 
in the prevention and treatment of pressure sores subject their 
patients to unnecessary risk of serious injury or premature 
death. They also subject themselves to a range of legal 
consequences including sizable verdicts, civil penalties, and in 
the most egregious cases criminal penalties. When these cases 
result in litigation, a well-informed LNC can play a critical 
role in ferreting out the meritorious from the defensible and 
preparing the case for a successful trial.
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Va. Code Ann. § 8.01-581.12

Current through the 2013 Regular Session, and 2013 Special Session I. Annotations Current For Cases Received by Oc-
tober 25, 2013.

Code of Virginia > TITLE 8.01. > CHAPTER 21.1. > ARTICLE 1.

§ 8.01-581.12. Arbitration of medical malpractice claims

A. Persons desiring to enter into an agreement to arbitrate medical malpractice claims which have then arisen
or may thereafter arise may submit such matters to arbitration under the provisions of Chapter 21 (§ 8.01-
577 et seq.) of this title and an agreement to submit such matters shall be binding upon the parties if the pa-
tient or claimant or his guardian, conservator, committee or personal representative is allowed by the terms
of the agreement to withdraw therefrom, and to decline to submit any matter then or thereafter in contro-
versy, within a period of at least sixty days after the termination of health care or, if the patient is under dis-
ability by reason of age and at the time of termination without a guardian who could take such action for him,
or if he is incapacitated and without a guardian or conservator who could take such action for him, or if
such termination is by death or if death occurs within sixty days after termination, then within a period of at
least sixty days after the appointment and qualification of the guardian, conservator or committee or per-
sonal representative.

B. Proof of agreement to arbitrate and submission of a medical malpractice claim pursuant thereto shall be in ac-
cordance with Chapter 21 of this title, and a medical malpractice panel appointed under this article may be des-
ignated to arbitrate the matter, either by the arbitration agreement or by the parties to the agreement.

C. An insurer of a health care provider shall be bound by the award of an arbitration panel or arbitrators acting pur-
suant to a good faith submission hereunder to the extent to which it would have been obligated by a judg-
ment entered in an action at law with respect to the matter submitted; provided, that such insurer has agreed
prior to the submission to be bound by the award of such arbitration panel or arbitrators.

History

Code 1950, § 8-922; 1976, c. 611; 1977, c. 617; 1997, c. 801.

Annotations

Notes

EDITOR’S NOTE. --

Acts 1997, c. 801, cl. 2, provides: ″That the provisions of this act shall become effective on January 1, 1998. The pow-
ers granted and duties imposed pursuant to this act shall apply prospectively to guardians and conservators ap-
pointed by court order entered on or after that date, or modified on or after that date if the court so directs, without re-
gard to when the petition was filed. The procedures specified in this act governing proceedings for appointment of
a guardian or conservator or termination or other modification of a guardianship shall apply on and after that date with-
out regard to when the petition therefor was filed or the guardianship or conservatorship created.″

Research References & Practice Aids

LAW REVIEW. --

For survey of Virginia insurance law for the year 1975-1976, see 62 Va. L. Rev. 1446 (1976). For article surveying de-
velopments in health care law in Virginia, see 37 U. Rich. L. Rev. 199 (2002).
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26-12 
Baltimore, Maryland 21244-1850 

Center for Medicaid and State Operations 
 

Ref: S&C-03-10 
 

DATE: January 9, 2003 
 
FROM: Director 

Survey and Certification Group 
 

SUBJECT: Binding Arbitration in Nursing Homes 
 

TO:  Survey and Certification Group Regional Office Management (G-5) 
 State Survey Agency Directors 
 
The purpose of this memorandum is to address the Centers for Medicare & Medicaid Services’ 
(CMS) position regarding binding arbitration between nursing homes and prospective or current 
residents, in response to recent marketplace practices.  Specifically, this memorandum addresses 
the use of an agreement that requires disputes between a prospective or current resident and the 
nursing home be resolved through binding arbitration either as a condition of admission or a 
condition of remaining in the nursing home.  Under these agreements, the resident gives up his or 
her right to sue the nursing home through the judicial process. 
 
CMS believes that its primary focus should be on the quality of care actually received by nursing 
home residents that may be compromised by such agreements, for the reasons set out below. 
Under Medicare, whether to have a binding arbitration agreement is an issue between the 
resident and the nursing home.  Under Medicaid, we will defer to State law as to whether or not 
such binding arbitration agreements are permitted subject to the concerns we have where Federal 
regulations may be implicated.  Under both programs, however, there may be consequences for 
the facility where facilities attempt to enforce these agreements in a way that violates Federal 
requirements. 
 



Page 2 - Associate Regional Administrator, DMSO; State Survey Agency Directors 
 

Survey and Certification Guidance: 
 
1. If a nursing home discharges a resident or retaliates due to an existing resident’s failure to 

sign or comply with a binding arbitration agreement, the State and Region may initiate an 
enforcement action based on a violation of the rules governing resident discharge and 
transfer.  A current resident is not obligated to sign a new admission agreement that contains 
binding arbitration.  Federal regulations, at 42 C.F.R. §483.12(a)(2) limit the circumstances 
under which a facility may discharge or transfer a resident.  None of the conditions specified 
in the regulation permit a facility to discharge or transfer a resident based on his or her failure 
to comply with the terms of a binding arbitration agreement.  Additionally, a facility that 
retaliates against a resident who fails to sign or comply with the agreement is subject to an 
enforcement response based on its failure to comply with the obligation to furnish an abuse 
free environment under 42 C.F.R. §483.13(b) or other requirements bearing on the facility’s 
obligation to provide quality care to all residents.  The existence of a binding arbitration 
agreement does not in any way affect the ability of the State survey agency or CMS to assess 
citations for violations of certain regulatory requirements, including those for Quality of 
Care. 

 
2. The Medicaid appeal procedures at 42 C.F.R. §431.200 et seq. apply to discharges or 

disputes of eligibility between the resident and the State Medicaid Agency and are not 
affected by a binding arbitration agreement.   

 
Effective Date:  This policy is in effect immediately. 
 
Training:  This policy should be shared with all appropriate survey and certification staff, their 
managers, and the state/regional office training coordinator. 
 

/s/ 
Steven A. Pelovitz 

 



B. Termination by the Landlord. The Landlord may terminate this Agreement for 
any reason by giving fifteen (3 0) days prior written notice to You. You will continue to be 
responsible for your Rent and any other fees payable under this Agreement until the fifteen (30) day 
period has expired or until You have vacated your Apartment as described below, whichever is 
later. 

C. Landlord's Termination for Health or Safety Reasons. Based upon the discharge 
criteria set forth in Exhibit D, the Landlord may terminate this Agreement immediately upon 
written notice and require your immediate transfer from the Community. (See Section 9.F. above.) 
You will continue to be responsible for your Rent, Leveling Fee and any other fees payable under 
this Agreement until You have vacated your Apartment as described below. 

D. Termination by Mutual Agreement. The Agreement may be terminated 
immediately at any time upon agreement of the Parties. 

E. Termination by Resident's Estate. In the event of the death of the Resident, this 
Agreement shall terminate after the Landlord receives notification that the Resident has passed 
away and the Apartment is vacated as described below. 

G. Vacating the Apartment. You shall remain liable for the Rent and Leveling Fee, 
and your Apartment shall not be considered vacated, until all of your property is removed fi·om the 
Apartment. If your property is not removed from the Apartment upon termination of this 
Agreement, the Landlord may, upon fourteen (14) days advance written notice, (i) remove your 
property from the Apartment and charge for the actual costs of moving and storage or (ii) dispose of 
your property in accordance with state law. 

H. Refund of Prepaid Amounts. Rent or Leveling Fee amounts that You have prepaid 
will be returned to You pro rata within thirty (30) days following your vacating the Apartment, 
minus all sums owing to the Landlord, including (i) unpaid Rent, Leveling Fees, and other charges 
that You owe to the Landlord under this Agreement; (ii) the costs of repairing any of the Landlord's 
property that was damaged by You, your guests, or your Private Duty Assistant; and (iii) any 
expense incurred by the Landlord to remove and/or store any of your property that was not 
removed. If the amount You owe to the Landlord exceeds the sum of the prepaid amounts, the 
Landlord will bill You for the difference. This refund policy applies in all situations, including, but 
not limited to, a transfer of ownership in the Community, the closing of the Community, or the 
transfer or discharge of the Resident. 

I. Holding Over. If either You or the Landlord gives notice of termination and You 
remain in the Apartment after the notice period, your Rent and Leveling Fee shall increase to the 
lesser of 150% of its current level or the maximum amount allowed by law, until the Apartment is 
vacated. 

14. AGREEMENT TO ARBITRATE; WAIVER OF JURY TRIAL. See attached 
Agreement to Arbitrate. 
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In any dispute arising between the Parties, each Party hereto waives its right to a trial by jury in any 
action, proceeding or counterclaim brought by any Party against any other Party. The prevailing 
Party shall be entitled to an award of reasonable costs and attorneys' fees. 

15. LIMITATIONS OF LIABILITY PROVISION. 

The parties to this Agreement understand that the purpose of this "Limitation of Liability Provision" 
is to limit, in advance, each party's liability in relation to this Agreement. 

Liability for any claim brought by a party of this Agreement against the other party, including but 
not limited to a claim by the Facility for unpaid wel!ness charges, or a claim by a Resident, or by a 
Resident's Estate, Agent or Legal Representative, arising out of the care or treatment received by 
the Resident at the Facility, including without limitation, claims for medical negligence or 
violation(s) of Virginia Statutes, arising from simple or gross negligence, shall be limited as 
follows: 

(1) Net economic damages shall be awardable, including, but not limited to, past and 
future medical expenses, offset by any collateral source payments. 

(2) Non-economic damages shall be limited to a maximum of$250,000. 

(3) Interest on unpaid wellness charges shall not be awarded. 

( 4) Punitive damages shall not be awarded. 

Provided, however, that the foregoing shall not limit any liability of a party hereto to another party 
hereto arising under applicable law. 

16. ADVANCE DIRECTIVES/DO NOT RESUSCITATE ORDERS. 

A. Advance Directives. If You have executed an advance directive or if You execute 
such documents after You move into the Commtmity, it is your responsibility to inform the staff and 
supply a copy to the Community. (The term "advance directive" includes health care powers of 
attorney, living wills, or other documents that describe the amount or type of health care that You 
would want to receive at a time when You can no longer communicate those decisions directly to a 
physician or other health care professional.) If You provide a copy of your advance directive to the 
Community, the Community will endeavor to provide it to health care professionals who are called 
to assist You in the event of an emergency or otherwise. The Community does not guarantee that 
your advance directive will be given to such health care professionals nor does it guarantee that 
such health care professionals will abide by its terms. It is also your responsibility to inform the 
Community if You revoke or change your advance directive. 

B. Do Not Resuscitate Orders. The Community shall only carry out Do Not 
Resuscitate ("DNR") orders under the following conditions: (1) the order must be in Wl'iting; (2) 
prescribed by the Resident's attending physician; (3) included in the Resident's service plan; and 
(4) there is an employee with a current certification in cardiopulmonary resuscitation or a licensed 
nurse available to implement the order. The Community may not require such health care 
professionals to resuscitate the Resident if all of these criteria are satisfied. 

GENBUS/429812.5 II 

Josh
Highlight

Josh
Highlight

Josh
Highlight

Josh
Highlight

Josh
Highlight

Josh
Highlight



i 
I ·' 

i 
1 
j 
! 

~ 

I 

I 
' 

ADDENDUM TO ASSISTED LIVING COMMUNITY AGREEMENT 
AGREEMENT TO BINDING ARBITRATION 

This is an addendum to the Assisted Living Community Contract dated This addendum is 
incorporated into and made a part of the Agreement. The rights and obligations of the Parties set 
forth in this Addendum shall survive the termination this Agreement together with all rights of 
indemnification. 

The Parties desire to resolve disputes between them as expeditiously and economically as possible. 
Therefore, any claim or dispute (including those based on contract, negligence or statute) amongst 
the Parties, involving an amotmt in excess of $15,000, arising out of or related to this Agreement, 
the Community or the services/care provided to the Resident, shall be detennined by binding 
arbitration in Virginia, before a sole arbitrator. The binding arbitration shall be administered by 
JAMS (formerly Judicial Arbitration and Mediation Services) pursuant to its Comprehensive 
Arbitration Rules and Procedures. Judgment on the Award may be entered in any coUlt having 
jurisdiction. The Parties agree that this Agreement evidences a transaction involving interstate 
commerce. The U.S. Arbitration Act shall govern the interpretation, enforcement, and proceedings 
pursuant to the arbitration provisions in this Agreement. The arbitrator may award. economic and 
non-economic damages to any Party. Each side shall bear an equal share of the arbitrator's fees and 
the costs of the arbitration. 

CSH-ING Gayton TerraceLP, d.b.a. 

Gayton Terrace 

By: HBC Manager, L.L.C., d. b. a. 
Horizon Bay Senior Communities, 
its mithorized property manager 

sy:hcvYl:tx • 
Na@illlet'Broughton 

Executive Director of Gayton Terrace, 
Authorized Signatory 

Resident 

Financially Responsible Party 

By: 
Name: 
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 6800 PARA G ON PLACE,  SU ITE  233 
RI CHMOND,  VIRGIN IA  23230-1652 
TEL  804-288-1661 
FAX  804-282-1766 
www.wllc.com 
 
JOSHUA D. SILVERMAN  
ATTORNEY 
js@wllc.com 

 
November 22, 2011 

 
Via Certified U.S. Mail Return Receipt Requested 

 

 

 

 

 

 
  

RE:  
  
Dear Sir/Madam: 
 

Please be advised we represent the  
 deceased.   was a patient of  

.  He sustained serious injuries from falls at your facility which resulted in his death 
on October 23, 2011. 

 
  His daughter,  was appointed as the Executor on November 18, 

2011.  Pursuant to the admissions contract/business contract, Ms. hereby exercises 
her right to withdraw and rescind from the arbitration provision of the business contract. 
 

This letter is not a waiver of any other defenses to the business contract including 
that the contract is not valid or enforceable because of improper parties and/or lack of 
capacity of the parties.  

 
Enclosed for your reference is a copy of the Business Contract and the Certificate 

of Qualification.  Please direct all further communication concerning this serious matter 
to my attention.  
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Sincerely yours, 
 

 
       Joshua D. Silverman 
JDS/ss 
Enclosures 

 



Bishop v. Med. Facilities of Am. XLVII(47), Ltd. P’ship

Circuit Court of the City of Roanoke, Virginia

June 25, 2004, Decided

CL04-55

Reporter: 65 Va. Cir. 187; 2004 Va. Cir. LEXIS 227

Joseph A. Bishop, Executor of the Estate of Eva Rachel
Bishop, Deceased v. Medical Facilities of America
XLVII(47) Limited Partnership, Trading as The Berkshire
Healthcare Center, et al.

Disposition: [**1] Defendant’s plea in bar, motion to
compel arbitration and motion to dismiss denied.

Case Summary

Procedural Posture
Plaintiff executor, the son of the deceased, filed a wrong-
ful death action against defendant healthcare center.
The healthcare center filed a motion to compel arbitra-
tion pursuant to Va. Code Ann. § 8.01-581.02 and a mo-
tion to dismiss pursuant to Va. Code Ann. § 8.01-
577B.

Overview
When the deceased was admitted to the healthcare cen-
ter, her son signed an agreement, containing an arbitra-
tion provision, as the responsible party. The signature
line for the resident, the deceased, was left blank. The is-
sue was whether the wrongful death action filed by the
executor was subject to the mandatory arbitration provi-
sion contained in the agreement, which the deceased
did not sign, but which was entered into for her benefit.
With regard to the agency argument put forth by the
healthcare center, the court concluded that the center did
not meet its burden or proving that an agency relation-
ship existed between the son and the deceased incident to
the contract; there was no evidence that the son was act-
ing for her and thus his signature, in his individual ca-
pacity, did not bind her as a party to the contract. The
healthcare center’s third-party beneficiary argument
also failed as the court noted that the wrongful death ac-
tion arose after the decedent’s death and was brought
by the executor rather than the decedent. Thus, because
the contract ended with the decedent’s death, the instant
claims were neither dependent upon nor intertwined
with and related to the contract.

Outcome
The healthcare centers’ motions to compel arbitration
and to dismiss were denied.

Counsel: Daniel T. Frith, III, Esq., Frith Law Firm, PC,
Roanoke, VA.

Juliane C. Miller Esq., Carter & Coleman, Alexandria,
VA.

Judges: James R. Swanson.

Opinion by: James R. Swanson

Opinion

[*187] This case presents on the Defendants’ 1 Plea in
Bar, Motion to Compel Arbitration pursuant to Va.
Code § 8.01-581.02 and Motion to Dismiss pursuant to
Va. Code § 8.01-577B. 2 In making the determinations that
follow, the Court has had the benefit of the arguments ad-
vanced and memoranda filed by counsel and will con-
sider as stipulated the following evidentiary and proce-
dural facts:

[*188] 1. Joseph A. Bishop, also known as
Joe Bishop, is the son of Eva Rachel
Bishop, also known as Eva Bishop.

2. On August 9, 2002, Eva Bishop was admit-
ted to the Defendant’s healthcare center
where she remained a resident continuously
until her death on September 15, 2002.

3. At the time of Eva Bishop’s admission, Jo-
seph A. Bishop signed the admission docu-
ments because his mother ″lacked the physi-
cal ability and mental capacity to do so″.

4. At the time of Eva Bishop’s admission, Joe
Bishop held her [**2] power of attorney.

5. Among the documents signed incident to
Eva Bishop’s admission was a three page
″Medical Facilities of America Business

1 For purposes hereof, both defendants named in the motion for judgment shall hereafter be collectively referred to as the ″De-
fendant″.

2 By agreement of counsel, issues pertaining to the proper corporate identity of the Defendant, and whether the subject contract
is unconscionable or otherwise unenforceable as an adhesion contract are reserved for future determination.

Joshua Silverman



Contract″ 3 dated August 9, 2002, between De-
fendant Healthcare Center, referred to in
the contract as the ″Facility″, and Joe Bishop,
referred to in the contract as the ″Respon-
sible Party″. The contract was entered in con-
sideration of healthcare services to be pro-
vided to Eva Bishop, who was referred to in
the contract as the ″Resident″. The con-
tract was prepared by the Defendant. The con-
tract was signed by the Defendant and Jo-
seph A. Bishop and was not signed by Eva
Bishop. The contract contained the following
pertinent provisions:

I. Agreement of the Parties.

A. The Healthcare Center shall
provide room, board and nursing
care as directed by the Resi-
dent’s physician and as required
by law for the health, welfare and
benefit of the Resident.

VI. Binding Arbitration.

A. Except as set forth below, Resi-
dent and Facility agree that
ALL CLAIMS, DISPUTES OR
DISAGREEMENTS between
them (or their respective succes-
sors, assigns or representa-
tives) that Resident and Facility
are unable to resolve between
themselves shall be submitted
[**3] to BINDING ARBITRA-

TION in accordance with the
Healthcare Claims Settlement
Procedures or the Commercial
Dispute Resolution Procedures of
the American Arbitration Asso-
ciation (as appropriate) then in ef-
fect. Such claims, disputes or
disagreements may arise from or
relate to: (i) the Admissions
[*189] Contract, (ii) the Busi-

ness Contract, or (iii) services pro-
vided to the residents by Facil-
ity including but not limited to
allegations of neglect, abuse, neg-
ligence or malpractice.

E. During the pendency of any ar-
bitration proceeding, Facility
and Resident shall continue to per-
form the respective obligations
under the Admissions and Busi-
ness Contracts, subject to the right

of either party to terminate this
Admissions Contract. The obliga-
tion of the Facility and Resident
to arbitrate their claims, disputes
or disagreements shall survive
the termination of this Agree-
ment.

F. The Resident understands that
he/she had the right to litigate
disputes in a court of law and that
by signing this Admissions Con-
tract he/she is waiving such
right, including any right to trial
by jury and stating that he/she pre-
fers to resolve any dispute
through arbitration.

IX. BINDING EFFECT

This Business Contract [**4]
shall be for the benefit of and shall
be binding upon the parties
hereto and their respective repre-
sentatives, successors and per-
mitted assigns.

6. The arbitration provision contained in the
August 9, 2002, Business Contract com-
plied with Va. Code § 8.01-581.12.

7. Joseph A. Bishop qualified as the Execu-
tor of Eva Bishop’s estate on October 11,
2003.

8. Joseph A. Bishop, as Executor of his moth-
er’s estate, did not exercise the right to with-
draw from arbitration within sixty (60)
days of his qualification as permitted by the
August 9, 2002, Business Contract and as
contemplated by Va. Code § 8.01-581.12.

9. On or about February 13, 2004, Joseph A.
Bishop, as Executor of the Estate of Eva
Bishop, instituted the instant wrongful death
action against the Defendant, alleging that
the Defendant’s negligent care of his mother
resulted in her death.

ISSUE

Succinctly, the issue now before the Court is whether
the wrongful death action filed by the Executor of the Es-
tate of Eva Bishop is subject to a mandatory arbitration
provision contained in a nursing home care contract which
Eva Bishop did not sign but which was clearly entered
into for her benefit.

3 The August 9, 2002, Business Contract, a copy of which was attached as Exhibit 1 to the Defendant’s Memorandum in Sup-
port of Plea in Bar and Motion to Compel Arbitration and to Dismiss Motion for Judgment, is incorporated herein by reference. Un-
less otherwise noted, all references herein to the ″contract″ shall refer to the August 9, 2002, Business Contract.
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[*190] In support of its motions, the Defendant avers
that Joseph Bishop signed the contract as the agent and au-
thorized representative of Eva Bishop since Joseph
Bishop was her son, held her power of attorney and be-
cause Eva Bishop was physically and mentally unable
to sign the contract herself. The Defendant also argues that
the allegations of negligence underlying the Plaintiff’s
wrongful death action occurred prior to [**6] Eva Bish-
op’s death, are claims that arise from or are related to
″services provided to the Resident by Facility including
but not limited to allegations of neglect, abuse, negli-
gence or malpractice″ and, as such, fall within the con-
tractual ambit of the arbitration provision of the con-
tract. Finally, the Defendant contends that even if Eva
Bishop is determined not to have been a party to the con-
tract, the Plaintiff should nevertheless be bound by the ar-
bitration provision in the contract because Eva Bishop
was a third party beneficiary to the contract.

The Plaintiff, on the other hand, urges the Court to con-
clude that since Eva Bishop did not sign the contract,
she was not a party to the contract and that, as a result, nei-
ther she nor her personal representative is bound by the
arbitration provision contained therein. The Plaintiff fur-
ther contends that the arbitration provision is not enforce-
able because the contract terminated upon the death of Eva
Bishop, the Estate of Eva Bishop came into existence
only after the contract had terminated, and, due to its na-
ture, the cause of action for wrongful death did not
arise until after the contract’s termination.

OPINION

[**7] Clearly, HN1 arbitration provisions are favored
in Virginia and such provisions contained in an other-
wise valid contract will be upheld as binding on the par-
ties to the contract. TM Delmarva Power v. NCP of Vir-
ginia, 263 Va. 116, 557 S.E.2d 199 (2002); see Va.
Code § 8.01-581.01. It is well recognized that HN2 ″the
extent of the duty to arbitrate, just as the initial duty to
arbitrate at all, arises from contractual undertakings.″
Doyle & Runell, Inc. v. Roanoke Hospital Association,
213 Va. 489, 494, 193 S.E.2d 662 (1973). Thus, an arbi-
tration agreement, like any other contract, must be mea-
sured against recognized principles of contract law. The
party seeking to compel arbitration bears the burden of
establishing the existence of the contract requiring arbi-
tration and, incident thereto, bears the burden of identi-
fying the parties to the contract.

I. AGENCY

In the instant case, it is uncontroverted that Eva Bishop
did not sign the contract. The Defendant contends that Eva
Bishop was nonetheless a party to the contract because
Joe Bishop signed the contract as her agent. HN3 An
agency [*191] relationship is ″a fiduciary relation-
ship resulting [**8] from one person’s manifestation of
consent to another person that the other shall act on
his behalf and be subject to his control, and the other per-

son’s manifestation of consent to so act.″ Reistroffer v.
Person, 247 Va. 45, 48, 439 S.E.2d 376, 10 Va. Law Rep.
719 (1994). ″The law indulges no presumption that an
agency exists. On the contrary, one is legally presumed to
be acting for himself and not as the agent of another.″
Raney v. Barnes Lumber Corp., 195 Va. 956, 966, 81
S.E.2d 578 (1954). An agency relationship ″may be in-
ferred by the conduct of the parties and from the sur-
rounding circumstances″. Accordia of Virginia Insurance
Agency, Inc. v. Genito Glenn, L.P., 263 Va. 377, 384,
560 S.E.2d 246 (2002). The power of control, or its ab-
sence, is an important consideration in determining
whether an agency relationship exists. See Reistroffer v.
Person, supra. In any event, the party alleging an
agency relationship has the burden of proving its exis-
tence. Allen v. Lindstrom, 237 Va. 489, 496, 379 S.E.2d
450, 5 Va. Law Rep. 2205, cert. denied, 493 U.S. 849,
107 L. Ed. 2d 104, 110 S. Ct. 145 (1989).

Here, the contract was between the Defendant ″Facility″

and Joe Bishop, the ″Responsible Party″ and was ex-
ecuted as such. By [**9] its terms, the contract con-
ferred benefits and imposed liabilities upon both the Fa-
cility and the Responsible Party. On its face, the
contract differentiated between Joseph Bishop and Eva
Bishop by conferring upon each a separate and distinct
designation. The contract designated Joseph Bishop as
the ″Responsible Party″ and Eva Bishop as the ″Resi-
dent″. The fact that the contract contained a separate sig-
nature line for both the Responsible Party and the Resi-
dent underscores this distinction. The Defendant
prepared the contract to be signed by or on behalf of the
Resident. The language in paragraph VI F of the con-
tract makes this undeniably clear by providing that:

″The Resident understands that he or she
had the right to litigate disputes in a court of
law, and that by signing (emphasis added)
this Admissions Contract he/she is waiving
such right including any right to trial by
jury…″

In this case, the Resident signature line is blank. There
is no evidence to suggest that Eva Bishop was present or
was even aware of the contract on August 9, 2002. Nor
is there any evidence to suggest that Eva Bishop had au-
thorized her son to sign the contract on her behalf or
that she [**10] had any power or control over her son
relative to the contract. By signing the contract as he did,
Joseph Bishop obligated himself as the Responsible
Party. From the contract and the signature of Joseph
Bishop as it appears on the contract, there is nothing to
suggest that Joseph Bishop was acting as an agent for his
mother. Nothing appears in the language of the con-
tract to suggest the existence of an [*192] agency or rep-
resentative relationship between Joseph Bishop and
Eva Bishop. No evidence was adduced to show any con-
duct by or attributed to Joseph Bishop or his mother
that would warrant the inference of an agency relation-
ship. That Joseph Bishop was the son of Eva Bishop and
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held her power of attorney are not sufficient to prove
the existence of an agency relationship and do not war-
rant any conclusion other than that Joe Bishop signed the
contract in his individual capacity, as is apparent from
the face of the contract. Joseph Bishop could readily have
signed the Resident signature line for or on behalf of
his mother. The power of attorney he held would cer-
tainly have empowered him to do so. For whatever rea-
son, he did not. It is not for this Court to interpret
this contract in any [**11] way other than as clearly
and unambiguously appears from the contract itself. Nei-
ther Eva Bishop nor anyone on her behalf signed the con-
tract and, therefore, she did not waive her right to ″liti-
gate disputes in a court of law.″ Accordingly, based on the
facts before it, it is the conclusion of this Court that
the Defendant has not met its burden of proving that an
agency relationship existed between Joseph Bishop
and his mother incident to the contract. Consequently, Jo-
seph Bishop was a party to the contract in his indi-
vidual capacity and that his signature, as such, did not
bind his mother as a party to the contract. Since the bind-
ing effect of the contract extended only to the ″parties
and their respective representatives, successors and per-
mitted assigns″ the contract is not binding on either the es-
tate of Eva Bishop or her duly qualified Executor.

II. THIRD PARTY BENEFICIARY

HN4 It is generally held that a person is not bound by a
contract to which he did not agree. Therefore, it fol-
lows that a nonsignatory to a contract containing a man-
datory arbitration provision cannot be compelled to ar-
bitrate. ″Arbitration agreements cannot be extended by
construction or application. [**12] … HN5 The law
is clear that persons who are not parties to an arbitration
agreement cannot be compelled to participate in arbitra-
tion.″ City of Peru v. Illinois Power Company, 258 Ill.
App. 3d 309, 630 N.E.2d 454, 457, 196 Ill. Dec. 519
(1994). The Defendant, however, urges the Court to con-
sider an exception to this general rule and hold the Plain-
tiff bound by the arbitration provision because Eva Bishop
was a third party beneficiary to the contract. Appar-
ently an issue of first impression in Virginia, the excep-
tion advanced by the Defendant provides that HN6 a
nonsignatory can be bound by a contract containing an ar-
bitration provision if the nonsignatory is a third party
beneficiary to the contract and either the third party ben-
eficiary’s claim is dependent upon the existence of the
contract or the claim is ″intertwined with and related to″

the contract. Cook’s Pest Control, Inc. v. [*193]
Boykin, 807 So.2d 524, 526-527 (Ala. 2001). 4 Thus,
where the contract under which the third party benefi-
ciary asserts his claim contains an arbitration provision, he
will be required to ″accept both the benefits and the bur-
dens of that contract″ and will be bound by the arbitra-
tion provision [**13] of that contract. Benton v. The

Vanderbilt University, 2003 Tenn. App. LEXIS 251, No.
M2002-00085-COA-R3-CU at 30 (Tenn. Ct. App.
March 31, 2003); see Syndor & Hundley, Inc. v. Wilson
Trucking Corp., 213 Va. 704, 707, 194 S.E.2d 733
(1973).

HN7 A person is a third party beneficiary to a contract
if the contract clearly and definitely intended to confer a
benefit upon him. Professional Realty Corp. v. Bender,
216 Va. 737, 222 S.E.2d 810 (1976). In the instant case,
the very purpose of the contract was the provision of
nursing services to Eva Bishop. The contract itself mani-
fests the clear and definite intention of the parties to con-
fer a direct benefit upon Eva Bishop. Accordingly, Eva
Bishop was a third party beneficiary to the contract at is-
sue herein.

It is equally clear that, by [**14] its contract, the Defen-
dant agreed and was obligated to provide Eva Bishop
with ″nursing care as directed by the Respondent’s phy-
sician and as required by law for the health, welfare
and benefit of the Resident″, Even though it is the na-
ture and quality of the care as furnished by the Defen-
dant that lies at the heart of the dispute between the par-
ties in this case, the Plaintiff has elected to bring the
instant action in tort rather than contract. The Motion for
Judgment as filed in the instant case makes no refer-
ence to the contract. In his suit, the Plaintiff neither al-
leges a breach of nor seeks to enforce rights under the con-
tract. The Plaintiff asserts no claim under the contract.
The existence of the contract is not necessary for the Plain-
tiff to establish his case for wrongful death. The Plain-
tiff’s wrongful death action derives no basis or benefit
from the contract and is neither strengthened nor weak-
ened by proof of the existence of the contract. In short, the
plaintiff’s wrongful death action places no reliance what-
soever on the contract. Consequently, the wrongful
death claim advanced by Joseph Bishop, as Executor of
his mother’s estate, is not dependent upon the exis-
tence [**15] of the contract containing the arbitration pro-
vision.

With respect to the intertwining claims component of
the exception, characterization of the claim as negli-
gence does not automatically preclude the application of
this exception.

HN8 ″That the claim sounds in negligence
(failure to exercise reasonable care) rather
than breach of contract (failure to fulfill a con-
tractual [*194] obligation) does not ipso
facto sever an otherwise significant relation-
ship between the contractual obligation
and the matter in dispute.″

Consolidated Resources Healthcare Fund 1, Ltd. v.

4 The Court’s consideration of this exception is in response to the argument advanced by Defendant herein and does not consti-
tute a determination that the exception would be recognized under Virginia contract law.
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Fenelus, 853 So.2d 500, 506 (Fla. App. 2003).
HN9 To ″intertwine″ is defined as to ″become mu-
tually involved″. Merriam-Webster’s Collegiate
Dictionary 613 (10th ed. 1993) The contract at is-
sue herein required the Defendant to provide nurs-
ing care to Eva Bishop. The Plaintiff’s wrongful
death action against the Defendant is premised
on the allegation that the Defendant was negligent
in the care it provided to Eva Bishop. 5

[**16] An obvious nexus exists between the specific al-
legations of negligence contained in the Motion for Judg-
ment and the Defendant’s contractual obligation to pro-
vide ″nursing care… as required by law for the health,
welfare and benefit″ of Eva Bishop. In the view of
the Court, however, this nexus is neither substantial nor
significant. The instant case involves a wrongful death ac-
tion based upon a claim that the death of Eva Bishop
was caused by the negligent and wrongful actions of the
Defendant. The Defendant’s contractual obligation to
provide nursing care ″as required by law″ may or may
not include those duties the Defendant is alleged to have
negligently failed to perform incident to its care of Eva
Bishop. Thus, the evidence necessary to prove the allega-
tions of negligence which underlie the Plaintiff’s wrong-
ful death claim is not necessarily inclusive of the evi-
dence necessary to prove that the Defendant failed to meet
its obligations under the contract. The wrongful death ac-
tion and the contract are neither mutually involved
nor mutually dependent.

The fact that the third party beneficiary is not the Plain-
tiff in the instant wrongful death action is also notewor-
thy. The sole [**17] purpose for the existence of the con-
tract at issue herein was the provision of nursing care
to Eva Bishop. When Eva Bishop died, any reason for the
continued existence of the contract [*195] ceased.
Thus, the purpose for the contract ended before either
Eva Bishop’s Estate came into existence or her Executor
qualified.HN10 Under Va. Code § 8.01-50, a wrongful

death action is brought by the decedent’s personal repre-
sentative for the decedent’s beneficiaries. Even though
the cause of action arguably arose at the time of the al-
leged negligent acts, it is clear that the right of action
for wrongful death did not arise until the death of Eva
Bishop. In a sense, the wrongful death action in Virginia
replaces the survival of the decedent’s cause of action
for negligence. Therefore, in the context of a wrongful
death action, whatever claims Eva Bishop may have had
for the Defendant’s negligence as a cause of her death
ended upon her death and were replaced by the right of
her personal representative, on behalf of her beneficia-
ries, to pursue a wrongful death action. For these rea-
sons, it is clear that the claims of negligence which un-
derlie the wrongful death action as [**18] filed herein are
not ″intertwined″ with the contract at issue herein.

Therefore, it is the conclusion of this Court that the wrong-
ful death action at issue herein does not constitute an as-
sertion of a claim under the August 9, 2002, Business
Contract and, since the claims of negligence contained in
the Plaintiff’s Motion for Judgment are neither ″depen-
dent upon the existence of″ nor ″intertwined with and re-
lated to″ the contract, the Defendant’s argument regard-
ing the exception to the general rule that a person is
not bound by a contract to which he did not agree is un-
persuasive and the exception, as averred by the Defen-
dant, is not applicable to this case. Eva Bishop was not a
party to the contract because the contract was not
signed by her or on her behalf. Consequently, neither
she nor her representatives, successors or permitted as-
signs are bound by the contract and the Executor of her Es-
tate cannot be compelled to arbitrate the claims of neg-
ligence which underlie the wrongful death action at issue
herein. The Defendant’s Plea in Bar, Motion to Compel
Arbitration and Motion to Dismiss are therefore denied. In
light of this ruling, the Plaintiff’s termination argument
need not [**19] be addressed.

James R. Swanson

5 The specific allegations of negligence as contained in the Motion for Judgment include the following:

(1) Failing to employ a reasonable amount of attention and skill in the monitoring of the decedent;

(2) Failing to properly attend to decedent;

(3) Failing to properly insure decedent’s safety;

(4) Failing to properly set up, maintain and operate the air mattress and bedside rails used by the decedent;

(5) Failing to properly train its staff;

(6) Failing to regularly inspect the safe operation of the air mattress and bedside rails used by the decedent.
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Chung v. Medical Facilities of Am., Inc.

Circuit Court of Fairfax County, Virginia

August 4, 2009, Decided

CL-2009-3263

Reporter: 79 Va. Cir. 180; 2009 Va. Cir. LEXIS 51

Jong Chung v. Medical Facilities of America, Inc., et al.

Case Summary

Procedural Posture
Plaintiff patient sued defendants, the operators of a nurs-
ing home facility. Defendants moved to dismiss/compel
arbitration, pursuant to Va. Code Ann. § 8.01-581.02.

Overview
The facts, as presented to the court, were that the patient
was not personally a signatory to the admission agree-
ment, which contained a binding arbitration provision. She
had not given her daughter, who signed the agreement,
any authority to enter the agreement on her behalf, and
nothing in the record demonstrated that she ever rati-
fied her daughter’s purported acts on her behalf. Defen-
dants argued that even if the daughter lacked the pa-
tient’s actual authority to act on her behalf, she held
herself out as possessing that authority, and she had ap-
parent authority to act and that the agreement had to be in-
terpreted in light of the usual business practices in a
heavily regulated industry, including how the term respon-
sible party was defined and applied by regulation and
statute. Because the patient never agreed to arbitrate the
dispute, either personally, through her authorized repre-
sentative, or by ratifying the act of her purported repre-
sentative, the court could not compel arbitration.
While the daughter may have perpetrated a fraud on de-
fendants, it was difficult to see how her fraud could in
and of itself destroy the patient’s right to a jury trial.

Outcome
The motion was denied.

Counsel: [**1] Peggy McCoy, Esquire, Coleman & Rag-
land, PLC, Alexandria, Virginia.

Alexa Mosley, Esquire, Leffler & Associates, Fairfax, Vir-
ginia.

Judges: Jonathan C. Thacher, Circuit Court Judge.

Opinion by: Jonathan C. Thacher

Opinion

[*180] This matter came before the Court on Defen-

dant’s Motion to Dismiss/Compel Arbitration, pursuant
to Va. Code § 8.01-581.02. After considering the plead-
ings, the oral and written arguments of counsel, and
the relevant legal authority, the Court denies the mo-
tion.

Background

Factual Background:

In early 2007, Mrs. Jong Chung suffered a stroke. On Feb-
ruary 28, 2007, Mrs. Chung was admitted to a medical fa-
cility operated by defendant Medical Facilities of
America, Inc., and Medical Facilities of America XXIX,
LP d/b/a/ Burke Health Rehabilitation Center (Defen-
dants). At a hearing before this Court on June 26, 2009,
both counsel agreed that Mrs. Chung was incapaci-
tated at the time of her admission. Because of her inca-
pacitation, several members of her family consulted about
her care, and agreed that her daughter, Esther Chang,
would sign the necessary admission documents.

[*181] Although the Court suggested an evidentiary hear-
ing be scheduled, the parties stipulated that no facts
were in dispute and that the matter [**2] was a pure ques-
tion of law.

The admission documents included a three page docu-
ment labeled ″Business Contract.″ Of the three pages,
nearly a page is devoted to provisions providing for bind-
ing arbitration of disputes between the resident and the
facility. ″[A]llegations of neglect, abuse, negligence, or
malpractice″ are among the disputes governed by the ar-
bitration provisions. A subsequent provision labeled
″Binding Effect″ states that ″In the event Resident is medi-
cally incapable of understanding his or her rights or re-
sponsibilities created by this contract, or is otherwise un-
able to communicate, the Responsible Party agrees to
that [sic] his/her execution of this agreement is in his/
her personal capacity and on behalf of Resident as Power
of Attorney″ (emphasis added).

At the bottom of the third page there is a line labeled
″Resident’s Signature″, below that a line labeled ″Respon-
sible Party’s Signature″, followed by signature lines for
what appear to be witnesses, and various agents of the fa-
cility. The words ″Individually and by/on behalf of Resi-
dent″ appear in parenthesis directly beneath the ″Re-
sponsible Party″ line. Although there are some markings
on the ″Resident’s Signature″ [**3] line, the parties
agree that the marks are not the signature of Jong Chung,
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or of Esther Chang. Esther Chang signed the document
as the ″Responsible Party.″

On March 1, 2007, it appears that Mrs. Chung’s son re-
viewed with her a document that detailed the rights of
nursing home residents. Although the document is not
signed by Mrs. Chung, a handwritten note indicates that
the document was explained to her in her native lan-
guage by her son, and that she had no further questions
about her rights as a resident.

On March 5, 2007, a Dr. Kim appears to have signed an or-
der styled ″Durable Do Not Resuscitate Order″, certify-
ing that Mrs. Chung was incapable of making an in-
formed medical decision about her treatment. Esther
Chang’s signature appears on the document in her capac-
ity as a ″Person Authorized to Consent on the Patient’s
Behalf.″ The order instructs medical personnel to with-
hold lifesaving treatment from Mrs. Chung in the
event she experienced cardiac or respiratory arrest.

Nothing in the record before the Court indicates when
Mrs. Chung’s medical condition improved to the point that
she was no longer incapacitated. Presumably at some
point her condition did improve, because she filed
[**4] suit on her own behalf on March 6, 2009. The re-

cord contains no information as to when she returned
to lucidity, or, other than instructing her attorney to file
suit on her behalf, what actions she took.

[*182] Defendants moved the Court to compel arbitra-
tion in accordance with the contract on June 5, 2009.
Mrs. Chung objected to arbitration. On June 18, 2009 Es-
ther Chang executed an affidavit stating that she never
had power of attorney or other authority to act on Mrs.
Chung’s behalf, and that to the best of her knowledge
Mrs. Chung ″did not even know that there was an agree-
ment.″

Arguments of Counsel:

Plaintiff’s position can be briefly summarized as fol-
lows: Mrs. Chung did not sign the agreement. At the time
of admission she lacked the capacity to either sign on
her own behalf, or to authorize another person to sign for
her. Esther Chang never had her mother’s permission
or authority to sign a contract containing a binding arbi-
tration provision, or to waive her mother’s right to a
jury trial. Because Mrs. Chung was not a party to the con-
tract, and because she appointed no one to act as her
agent in this regard, she cannot be bound by the arbitra-
tion provision.

Defendants make two main points. [**5] First, they ar-
gue that even if Esther Chang lacked her mother’s ac-
tual authority to act on her behalf, she held herself out as
possessing that authority, and she had apparent author-
ity to act for her incapacitated mother. Second, they ar-
gue that the contract must be interpreted in light of
the usual business practices in this heavily regulated in-

dustry, including how the term ″responsible party″ is de-
fined and applied by regulation and statute. Based on
the important powers accorded a ″responsible party″ by
statute and regulation, including the power to order the de-
nial of lifesaving treatment, they would have the Court
infer a power to bind the Plaintiff to the contract with-
out her consent.

There are powerful arguments for both sides. Under the
laws and constitution of the Commonwealth Mrs. Chung
has the right to trial by jury, and as the case is pre-
sented to the Court, she has never waived that right. On
the other hand the Defendants relied on the solemn rep-
resentations of Mrs. Chung’s daughter that she was em-
powered by her mother to act on her behalf, and her
daughter was certainly empowered to give instructions
with respect to her mother’s treatment. The laws of na-
ture, if not of [**6] the Commonwealth, would cer-
tainly seem to support the defendant’s reliance.

Analysis

HN1 ″In controversies respecting property, and in suits be-
tween man and man, trial by jury is preferable to any
other, and ought to be held sacred.″ Va. Con., Art., 1 §
11 (1971). ″Trial by jury is a sacred right, and should be
[*183] sedulously guarded.″ Buntin v. Danville, 93

Va. 200, 212, 24 S.E. 830 (1896). ″[T]his mode of trial
[trial by jury] is never to be taken away by implication, or
without positive words in an act of Assembly.″ Watson
& Hartshorne v. Alexander, 1 Va. 340, 354, 1 Wash. 340
(1794).

HN2 Although the Commonwealth’s public policy fa-
vors arbitration, a party cannot be compelled to arbitrate
a dispute without their agreement. Doyle & Russell v.
Roanoke Hospital, 213 Va. 489, 494, 193 S.E.2d 662
(1973). When considering the threshold question of
whether an arbitration agreement exists, there is no pre-
sumption in favor of arbitration. Mission Residential, LLC
v. Triple Net Properties, 275 Va. 157, 161, 654 S.E.2d
888 (2008).

The facts, as presented to the Court, are that Mrs.
Chung was not personally a signatory to the agreement.
She had not given Esther Chang any authority to en-
ter the agreement on her behalf, [**7] and nothing in
the record demonstrates that she ever ratified Esther
Chang’s purported acts on her behalf. Because Mrs.
Chung never agreed to arbitrate the dispute, either per-
sonally, through her authorized representative, or by rati-
fying the act of her purported representative, the Court
may not compel arbitration. See, Doyle & Russell, 213 Va.
at 494.

The powers of a ″responsible party″ under the agree-
ment are irrelevant because the uncontroverted fact is that
Mrs. Chung never authorized Esther Chang to act on
her behalf. Her affidavit and the contract she signed es-
tablish that Esther Chang misrepresented her authority.
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According to her sworn affidavit, she was never a respon-
sible party because she was never authorized to act on
her mother’s behalf. This is true whether ″responsible
party″ is defined by the parties in the contract 1, or whether
the Court somehow infers a definition of ″responsible
party″ from applicable regulations. Although in the con-
tract Esther Chang offered defendants her solemn assur-
ance that she was indeed authorized to act as the ″respon-
sible party″, her sworn affidavit states that the assurance
offered was false, and that she never had such author-
ity. Esther [**8] Chang may have perpetrated a fraud on
these Defendants, but it is difficult to see how her
fraud could in and of itself destroy her mother’s right to
a jury trial.

Assuming that the Court has the power to estop Mrs.
Chung from denying that she is a party to an agreement
to waive her right to a jury trial, nothing in the record
supports such a finding. There is no evidence that she con-
tinued to accept the benefit of the agreement after learn-
ing of its existence, or indeed that she learned of it ear-
lier than the moment that Defendants raised its existence
in support of the instant motion.

[*184] Accordingly, the Court is left with Defendants’ in-
vitation to infer legislative intent to do something that

the legislature has not seen fit to state expressly. Specifi-
cally, for the Defendants to prevail, the Court would
have to find that when a person is incapacitated, a respon-
sible party as defined in Va. Code § 54.1-2986 is not
only empowered to order or decline medical treatment
on the incapacitated person’s behalf; but also that the re-
sponsible party is empowered to enter contracts on be-
half of the incapacitated person, including the power to
waive the [**9] right to a jury trial in future disputes be-
tween the incapacitated person and the medical provider.
The Court has no power to make such a finding. See,
Watson & Hartshorne v. Alexander, 1 Va. 340, 354, 1
Wash. 340 (1794). Furthermore, HN3 the legislature has
explicitly established a statutory scheme for the appoint-
ment of guardians to handle the affairs of incompetent per-
sons. Defendants chose to ignore the requirements of
the statute and to deal with the unauthorized, self-
proclaimed, ″personal representative″ of the Plaintiff at
their own risk.

/s/ Jonathan C. Thacher

Jonathan C. Thacher

Circuit Court Judge, Fairfax County

1 Despite counsel’s representation, it is not.
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Gibson v. Medical Facilities of Am., Inc.

Circuit Court of the City of Norfolk, Virginia

January 22, 2010, Decided

Civil Docket No.: CL09-3289

Reporter: 80 Va. Cir. 56; 2010 Va. Cir. LEXIS 17

MELISSA GIBSON v. MEDICAL FACILITIES OF
AMERICA, INC., et al.

Prior History: Gibson v. Medical Facilities of Am., Inc.,
2009 Va. Cir. LEXIS 269, 79 Va. Cir. 329 (2009)

Case Summary

Procedural Posture
Plaintiff resident against defendants, medical facilities
partner, a facility employee, and a former facility em-
ployee, after she was molested by the former employee.
The partner and the employee filed a motion to trans-
fer venue. The former employee filed a motion to trans-
fer venue. The partner and employee also filed a plea
in bar and motion to compel arbitration.

Overview
The resident was put in a facility while in a coma. The
contract was signed by the resident’s sister, who was not
the resident’s guardian nor did she have authority un-
der a power of attorney. The sister signed as the respon-
sible party. The court found that the partner regularly
conducted substantial business in Norfolk making venue
there proper. Good cause to transfer venue had not
been shown as there was no demonstration of substantial
inconvenience to the parties or witnesses. In addition, al-
though the former employee was incarcerated, venue was
proper for him under Va. Code Ann. § 8.01-263 be-
cause it was proper for the partner. Finally, the resident
could not be bound by the business contract signed by the
sister and thus, the resident could not be bound to the ar-
bitration agreement therein. Va. Code Ann. § 32.1-138
did not give the sister implicit authority to bind the resi-
dent in contract. In addition, § 32.1-138 did not allow
the inference that the sister had any authority to sign for
the resident. There was also no appearance nor represen-
tation by the sister that she had the agency to sign for the
resident, nor any acquiescence by the resident.

Outcome
The court denied the motions for change of venue, over-
ruled the plea in bar, and denied the motion to compel ar-
bitration.

Counsel: [**1] John E. Zydron, Esquire, Carlton F. Ben-
nett, Esquire, Catherine M. Six, Esquire, Bennett & Zy-
dron, P.C., Virginia Beach, Virginia.

Gerald F. Ragland, Jr., Esquire, Erin C. Truban, Esquire,
COLEMAN, MILLER, & RAGLAND, PLC, Alexan-
dria, Virginia.

Dante Filetti, Esquire, Matthew L. Curtis, Esquire, Good-
man, Allen & Filetti, PLLC, Norfolk, Virginia.

Judges: John R. Doyle, III, Judge.

Opinion by: John R. Doyle

Opinion

[*56] This matter came before the Court for arguments
on September 16, 2009 and January 19, 2010 (on mo-
tion for reconsideration) upon two motions by Defen-
dants Medical Facilities of America and Gregory Yonta, by
counsel, and one motion by Defendant Mark Albright,
which are as follows:

[*57] Motion to Transfer Venue by Medical Facilities
of America and Gregory Yanta;

(1) Motion to Transfer Venue by Mark Albright; and

(2) Plea in Bar and Motion to Compel Arbitration by
Medical Facilities of America and Gregory Yanta

The Court previously issued an Opinion Letter on Sep-
tember 25, 2009, but vacated the subsequent Order and re-
opened argument on one issue. The Court herewith reis-
sues the Opinion Letter with the additional ruling on
the newly submitted argument.

The court addresses each Motion in turn below.

I. MOTION TO TRANSFER VENUE [**2] by Medi-
cal Facilities of America and Gregory Yanta

The Court has already entered an Order on the Change
of Venue Motions, but restates it’s reasoning here for the
record.

A. FACTS

According to the Virginia State Corporation Commission
records, Medical Facilities of America is the general part-
ner of at least thirty-one healthcare facilities throughout
the Commonwealth of Virginia. (Pl.’s Obj. Brief Ex.
B). This includes both the Chesapeake Health & Rehabili-
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tation Center, where the assault at issue in this case took
place, and the Norfolk Healthcare Center located in the
City of Norfolk. Medical Facilities of America acts as the
General Partner in each Limited Liability Partnership
which owns these healthcare centers. (Med. Fac. Of Am.’s
Reply to Pl.’s Obj. Brief, p. 3). Medical Facilities of
America provides management oversight, site visits, and
inspections.

Defendant Gregory P. Yanta is employed at Chesapeake
Health & Rehabilitations Center and resides in Chesa-
peake. (Med. Fac. Of Am.’s Mot. Br. 9).

Defendant Mark Albright has a residence in Portsmouth
and currently is incarcerated in Chesapeake. (Al-
bright’s Mot. to Transfer Venue).

[*58] B. ANALYSIS

HN1 In order for venue to be proper, it must be
[**3] in accordance with the provisions of Va. Code §

8.01-261-262. VA. CODE § 8.01-260. Va. Code § 8.01-
261 enumerates cases in which there is a ″preferred
venue.″ The case at hand does not fall into one of these
categories. Va. Code § 8.01-262 specifies what are ″per-
missive venues″ in all other cases, such as this one. Per-
missive venue is where ″the defendant regularly con-
ducts substantial business activity.″ VA. CODE § 8.01-
262(3).

Medical Facilities of America regularly conducts substan-
tial business in Norfolk, Virginia, making venue there
proper. Medical Facilities of America is the sole general
partner in the limited liability partnership that owns
the Norfolk Healthcare Center in the City of Norfolk.
As the sole general partner, they play a key management
role in Norfolk Healthcare Center. This management
role is sufficient to make the City of Norfolk a permis-
sive venue for any case in which the Medical Facilities of
America is a named defendant.

The Court finds this case discemable from the Barnett
case relied on by the Defendants. In Barnett, venue in the
City of Richmond was denied even though the Defen-
dant was a majority stockholder and supervisor of an air
conditioning and heating [**4] company which had cus-
tomers in Richmond. Barnett v. Kite, 271 Va. 65, 624
S.E.2d 52 (2006). All of the parties and witnesses in
the case resided in Powhatan or Chesterfield. Id. The dif-
ferentiating feature in that case is that the company on
which venue was based was not headquartered in Rich-
mond and only five percent of their customers were
in Richmond. Id. The Plaintiff based his venue argument
on the fact that the company bought equipment from sup-
plies in Richmond. This situation is clearly different from
the relationship between Medical Facilities of America
and the City of Norfolk. Medical Facilities of America
plays a management role in a company that is located
in Norfolk.

HN2 Venue may be transferred from a permissive venue
if ″good cause″ is shown. VA. CODE § 8.01-265.
Good cause may be a substantial inconvenience to the par-
ties or witnesses. Id. The burden to demonstrate good
cause or substantial inconvenience falls on the defen-
dant. Virginia Electric & Power Co. v. Dungee, 258 Va.
235, 245, 520 S.E.2d 164 (1999). The Court has discre-
tion in determining whether the defendant has demon-
strated good cause to transfer, and the plaintiff’s fo-
rum selection should be given favor. Norfolk & W. Ry.
V. Williams, 239 Va. 390, 392, 389 S.E.2d 714, 6 Va. Law
Rep. 1604 (1990).

[*59] Good [**5] cause to transfer venue has not
been shown. There is no demonstration of substantial in-
convenience to the parties or witnesses. Chesapeake
and Norfolk are so close in proximity that there is not a
substantial difference in difficulty in getting to one
courthouse or the other.

II. MOTION TO TRANSFER VENUE by Mark Al-
bright

A. FACTS

Defendant Mark Albright has a residence in Portsmouth
and currently is incarcerated in Chesapeake. (Al-
bright’s Mot. to Transfer Venue).

B. ANALYSIS

HN3 Venue is proper to all defendants if it is proper to
one defendant VA. CODE § 8.01-263. As the Court found
above, venue in this case is proper in Norfolk for Medi-
cal Facilities of America. Thus, venue is also proper
for Mark Albright.

III. PLEA IN BAR AND MOTION TO COMPEL AR-
BITRATION by Medical Facilities of America and
Gregory Yanta

A. FACTS

Melissa Gibson has been a resident at Chesapeake
Health & Rehabilitation Center (CHRC) since Novem-
ber 1, 2007. She was comatose at the time of her admis-
sion and has been so since.

Ms. Gibson was formerly a resident of a nursing home
in West Virginia. Ms. Gibson was admitted to CHRC by
her sister, Putiona Lige, who signed a Business Con-
tract as a ″Responsible Party″ for Ms. Gibson. [**6] Ms.
Lige informally had assumed the responsibility for car-
ing for Ms. Gibson for some time. Ms. Lige resided in
Chesapeake, Virginia. Ms. Lige desired to relocate Ms.
Gibson to a nursing home in Chesapeake so as to have her
close to where Ms. Lige lived. Ms. Lige thus entered
into discussions with the defendant Nursing Home that
led to the transfer of Ms. Gibson to that facility and the
signing of the contract.

Page 2 of 7

80 Va. Cir. 56, *57; 2010 Va. Cir. LEXIS 17, **2

Joshua Silverman



The Business Contract signed by Ms. Lige on Novem-
ber 1, 2007 for admittance of Ms. Gibson includes a Bind-
ing Arbitration Agreement. This provision states, ″. . .
Resident and Healthcare Center agree that ALL [*60]
CLAIMS, DISPUTES OR DISAGREEMENTS BE-
TWEEN THEM . . . shall be submitted to BINDING AR-
BITRATION . . .″

The contract designated the parties as Melissa Gibson, Pu-
tiona Lige and CHRC. The contract contained signature
lines for ″resident″ and ″responsible party″. Ms. Lige
signed on the line as ″responsible party″. The ″resi-
dent″ line is unsigned.

At the time the contract was signed on November 1,
2007, Ms. Lige did not have a power of attorney (Ms. Gib-
son’s coma apparently came on suddenly from cocaine
intoxication) or legal guardianship over Ms. Gibson (no
one had yet petitioned [**7] to be appointed guardian
of the comatose Ms. Gibson). Ms. Lige and another sis-
ter, Pertia Lige, did ultimately petition the Chesapeake
Circuit Court and were appointed co-guardians of Me-
lissa Gibson on January 7, 2009, several months after the
tort at issue occurred.

Thus at the time the contract was executed, Ms. Gibson
was comatose and all arrangements and decisions
were made by Ms. Lige. Further, the transfer from one
nursing home to another was occurring so as to locate Ms.
Gibson in the city where Ms. Lige resided. Finally, the
only authority by which Ms. Lige was operating was that
of a loving sister seeking the 24 hour professional care
for Ms. Gibson that the situation required and that she was
unable to personally provide.

On July 3, 2008, Defendant Albright, a male nurse em-
ployee of the nursing home, sexually molested Ms. Lige.

There were Readmission Agreements signed by Ms.
Lige after Ms. Gibson had to be taken out of the CHRC
for hospitalization and then returned. This was done
on November 4, 2008. January 8, 2009, and April 17,
2009.

The Defendants move the Court to Order the parties to ar-
bitration as called for by a provision in the Business Con-
tract.

B. ANALYSIS

[EDITOR’S NOTE: The following online version may
not match the hardbound version of the Va. Cir.]

The Defendants [**8] set forth five grounds on which
Ms. Gibson could be found to be bound by the Business
Contract, and thus the arbitration agreement. They are
(1) Virginia Code § 32.1-138(E) giving rights to closest
family member of incapacitated persons, (2) the agency of
Ms. Lige, (3) the apparent agency of Ms. Lige, (4) Ms.
Gibson’s status as a third party beneficiary of the Con-

tract, and (5) the effect of the Readmission Agreements
signed by Ms. Lige subsequent to Ms. Lige [*61] be-
ing appointed legal guardian of Ms. Gibson. The Court
will take each argument in turn.

A. Virginia Code § 32.1-138(E) - Patient’s Bill of
Rights

The Defendants rely on Virginia Code § 32.1-138(E) as
a source of Ms. Lige’s authority to sign on behalf of Ms.
Gibson. Virginia Code § 32.1-138 is commonly known
as the Patient’s Bill of Rights. Subsection ’E’ gives ″(a)ll
rights and responsibilities specified in subsection A″ of
an incapacitated person to his or her ″guardian, next of kin,
sponsoring agency, or representative payee.″ This sub-
section merely gives all of the notification and informa-
tion rights listed in subsection ’A’ to the next of kin
of an incapacitated person who is residing in a health-
care facility. There is no indication [**9] in Virginia Code
§ 32.1-1-138 that the section was meant to automati-
cally give authority equivalent to legal guardianship. The
Court will not find that this statute gives implicit author-
ity to Ms. Lige to bind Ms. Gibson in contract.

B. The Agency of Ms. Lige

The Defendants argue that signing the original contract
as a ’responsible party’ meant that Ms. Lige had the au-
thority and agency to bind Ms. Gibson to the contract.
In support of this contention, the Defendants cite the Vir-
ginia Administrative Code’s definition of ’responsible
party.’ The VAC defines a ’responsible party’ as ″an indi-
vidual authorized by the resident to act for him as an of-
ficial delegate or agent.″

First, the Court finds that it is obvious Ms. Lige had no
real authority to bind Ms. Gibson to this contract. She
did not have legal power of attorney or legal guardian-
ship. Thus, there is no actual agency. Further, CHRC was
in the position to know the legal regulations of signing
on behalf of another person, and CHRC could have rem-
edied the lack of agency had they wanted Ms. Lige to
have the authority to sign on Ms. Gibson’s behalf.

Second, the Court finds that reliance on the VAC statute
to bind Ms. Gibson to the contract [**10] is mis-
placed for two reasons. First, the contract that Ms. Lige
signed did not define ’responsible party’ and never re-
ferred to the VAC definition. By signing as Ms. Gib-
son’s ’responsible party,’ Ms. Lige was not making a state-
ment that she had authorization from Ms. Gibson to
sign as her agent. In fact, due to Ms. Gibson’s comatose
state, [*62] there would be no reason to believe that
Ms. Lige had any authorization from Ms. Gibson. In-
deed, Ms. Lige did not sign on behalf of Ms. Gibson on
the signatory line for ’Resident.’ Second, the statute con-
tinues on to state, ″A responsible person or party is not a
guardian unless so appointed by the court.″ Therefore,
simply being a ’responsible party’ does not give you the
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legal ability to bind another person in contract. The
Court finds that this statute does not allow the inference
that Ms. Lige had any authority to sign for Ms. Gib-
son.

C. The Apparent Agency of Ms. Lige

HN4 Apparent agency exists when ″one. . . permits an-
other to hold himself out as agent and appears to acqui-
esce in that assumption of authority.″ Giordano v. Atria
Assisted Living, Virginia Beach, L.L.C., 429 F.Supp.2d
732, 736 (E.D. Va. 2006) (quoting Sanchez v. Medi-
corp Health Sys., 270 Va. 299, 618 S.E.2d 331 (2005)).
[**11] There must be (1) an appearance of agency and (2)
acquiescence by the principal, and (3) reasonable reli-
ance by a third party.Id.

In this case, there was neither an appearance nor repre-
sentation by Ms. Lige that she had the agency to sign for
Ms. Gibson, nor any acquiescence by the principal -
Ms. Gibson, nor reasonable reliance by CHRC.

First, Ms. Lige never represented that she had a legal
guardianship or power of attorney. CHRC could have eas-
ily asked her if she had any authority to sign for Ms. Gib-
son, and simply advised her to get one from the Court
in a reasonable amount of time. There is no indication that
Ms. Lige meant to give the appearance of having guard-
ianship over her sister or held herself out as a guard-
ian. By signing the ’Responsible Party’ line on the con-
tract, it is reasonable to believe she thought it meant
exactly what it stated - she was responsible for her sis-
ter’s care.

Second, there cannot be apparent agency in this situa-
tion because the comatose Ms. Gibson was obviously un-
able to acquiesce or object.

Finally, there is no apparent authority because it would
be unreasonable for CHRC to believe Ms. Lige had le-
gal guardianship simply because she signed on the ’Re-
sponsible [**12] Party’ line. CHRC is in a business where
guardianships and power of attorneys are regular and fre-
quently seen. As a medical facility, CHRC should be fa-
miliar with the legal requirements when signing for an-
other person, and as the drafter of the contract, CHRC
was in a better position to ensure that it was executed
[*63] correctly. The Court cannot find in this situation

that Ms. Gibson is bound to the contract due to the ap-
parent authority of Ms. Lige.

D. Ms. Gibson’s Status as a Third Party Beneficiary

HN5 The third party beneficiary rule is an exception to
the general rule that a person must be a party to a con-
tract to invoke it. VA. CODE § 55-22. A person is a
third party beneficiary if the contract intended to confer
benefit upon him. Professional Realty Corp. v. Bender,
216 Va. 737, 739, 222 S.E.2d 810, 812 (1976). A third
party beneficiary must directly benefit, not simply inci-

dentally benefit, from the contract in order to sue. Norfolk
-Portsmouth Newspapers, Inc. v. Stott, 208 Va. 228,
231, 156 S.E.2d 610 (1967).

The Defendants ask the Court to apply this rule in re-
verse, claiming that if Ms. Gibson is a third party benefi-
ciary with the ability to sue under the contract, she
should also be held to the burden [**13] of the arbitra-
tion provision in the contract The Court finds that this
argument is irrelevant to this case because Ms. Gibson’s
claims are not reliant on the contract.

HN6 When the Plaintiff brings an action in tort rather
than contract, asserts no claim under the contract, and does
not require the existence of the contract to proceed, the
arbitration provision of the contract is not applicable to the
controversy. See Bishop v. Medical Facilities of
America, et al, 65 Va. Cir. 187 (2004). However, simply
suing in tort does not excuse a plaintiff from the provi-
sions of the contract, the claim must not be significantly
intertwined with the contract. Id.

Ms. Gibson has not brought a breach of contract claim,
and her claims are not intertwined or dependent upon the
contract. First, she alleges medical malpractice due to a
breach of the standard of care. (Compl. P 25). HN7 In Vir-
ginia, medical malpractice cases may be brought in tort
or contract. VA. CODE 8.01-581.1. Medical malpractice
cases brought in tort are adjudicated on the duty of rea-
sonable care that a healthcare provider owes a patient out-
side of a contract. Fairfax Hospital v. Curtis, 254 Va.
437, 442, 492 S.E.2d 642, 644 (1997). This [**14] claim
does not require the contract as a basis, and Ms. Gib-
son does not allege any duty based on the contract. Sec-
ond, Ms. Gibson alleges negligence. HN8 Parallel to
medical malpractice, negligence is not based on a duty
arising from the contract. Instead, the negligence alleged
by Ms. Gibson in the Complaint arises from a breach
of the duty of reasonable care. (Compl. P30). Finally, the
claim for battery is clearly not grounded in contract.

[*64] Therefore, the Court finds that even if Ms. Gib-
son was first found a third party beneficiary to the con-
tract, which actually had the primary purpose of trans-
ferring her to a location more convenient to her sister, and
then also found to be bound by the arbitration provi-
sion, the arbitration provision would not apply to the
causes of action alleged in her Complaint because they are
brought in tort and are not substantially intertwined
with the contract.

E. Effect of the ″Readmission Contracts″

a. Ratification of the Contract Subsequent to Obtaining
Guardianship

The Plaintiff and Defendant agree that Ms. Lige ob-
tained legal guardianship over Ms. Gibson on January 7,
2009. It is further agreed that Ms. Lige signed the origi-
nal Business Contract on November [**15] 1, 2007. There
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were Readmission Agreements signed by Ms. Lige after
Ms. Gibson had to be taken out of the CHRC and
then returned. This was done on November 4, 2008. Janu-
ary 8, 2009, and April 17, 2009. The last day Mark Al-
bright sexually abused Ms. Gibson was July 3, 2008.
Therefore, the Contract that would have been in effect
on July 3, 2008 was the original Business Contract signed
by Ms. Lige on November 1, 2007. At that time, Ms.
Lige was not the legal guardian of Ms. Gibson.

The Defendants argue that by signing the Readmission
Agreements on January 8, 2009 and April 17, 2009, af-
ter becoming a legal guardian, Ms. Lige has ratified
the original contract as legal guardian of Ms. Gibson.
Thus, Ms. Gibson was bound by the contract on the date
of the sexual abuse. This is the equivalent of retroac-
tively applying the power of guardianship. The Court does
not find merit in this argument.

While the Readmission Agreements incorporate the pro-
visions of the original contract, they do not retroac-
tively bind Ms. Gibson, through her guardian Ms. Lige,
to the original contract At the time of the abuse, the con-
tract in effect was the Original Contract, which was
signed by Ms. Lige as a Responsible [**16] Party for
Ms. Gibson, not as a legal guardian. The Court finds that
the subsequent Readmission Agreements have no affect
on the original contract.

b. Readmission Agreement as Contract Requiring Arbitra-
tion of Existing Claims

This argument was presented pursuant to a Motion to Re-
consider granted by the Court. The Plaintiff objects to
the Court considering [*65] argument based upon new le-
gal grounds not raised at oral argument in September.
The court vacated the Order of November 4, 2009, re-
opened argument and will consider this new argument.
The Plaintiff’s exception is noted.

The chronology of events pertaining to this argument is
as follows. First, Ms. Gibson was admitted to the defen-
dant’s facility (the ″Nursing home″) on November 1,
2007. A ″Business Contract″ executed that date is before
the Court (Exhibit A of Defendant’s Plea in Bar and Mo-
tion to Compel Arbitration).

Thereafter, whenever Ms. Gibson required hospitaliza-
tion and was subsequently readmitted to the nursing home
upon discharge from the hospital, a ″Readmission Agree-
ment″ was executed. Such readmission occurred on
three occasions and on all three occasions a Readmis-
sion Agreement was executed: November 4, 2008, Janu-
ary 8, 2009 [**17] and April 17, 2009 (all three Read-
mission Agreements as a group comprise Exhibit B of the
Plea in Bar and Motion to Compel Arbitration).

As previously noted, Putiona Lige was appointed as guard-
ian for Ms. Gibson on January 7, 2009.

Defendants point to the January 8, 2009 and April 17,
2009 Readmission Agreements as contracts binding upon
Ms. Gibson, as Ms. Lige was her guardian on those
dates. Defendants contend upon rehearing that these con-
tracts are new contracts that incorporate by reference
the provisions of the original contract requiring arbitra-
tion. They further maintain that the incorporated arbitra-
tion provision includes past or pending disputes as
well as future disputes. Thus they maintain that the ″dis-
pute″ arising from Mr. Albright’s molestation of Ms.
Gibson became subject to binding arbitration when Ms.
Lige signed these Readmission Agreements.

The January 8, 2009 Readmission Agreement references
an admission date and related documents dated Novem-
ber 1, 2008 (see Exhibit B, ″RECITALS″ section A). Thus
the Court finds that this Readmission Agreement does
not incorporate by reference any documents executed on
November 1, 2007. It also would seem that the subse-
quent April [**18] Readmission Agreement supplanted
this Readmission Agreement. Thus the Court will not con-
sider it further.

The April 17, 2009 Readmission Agreement does refer-
ence the November 1, 2007 admission date and docu-
ments executed that date. Several issues arise concern-
ing this document, which the Court will take up separately:

[*66] a. The first issue identified by the Plaintiff is
that the Readmission Agreement incorporates by refer-
ence the ″original Admission Agreement″ (see RECIT-
ALS section C.I). The only document in front of the
Court executed at Ms. Gibson’s original admission is a
document entitled ″Business Contract.″ The Plaintiff ar-
gues, and the Court is in agreement, that the reference
to an ″original Admission Agreement″ does not serve to
incorporate a ″Business Contract.″

The Defendant points to Sections VII and VIII of the Busi-
ness Contract, which refers to ″this Admission Agree-
ment package,″ as evidence that the Business Contract is
a document included among a group of documents en-
titled ″Admission Agreement.″ Even so, there has only
been a ″Business Contract,″ and not an ″Admission
Agreement Package,″ presented to the Court. Contracts
must be strictly construed. Because the only document
[**19] presented to the Court, and presumably to the

Plaintiff, is entitled ″Business Contract,″ the Court de-
clines to incorporate it into the Readmission Agreement
when the Readmission Agreement references an ″Ad-
mission Agreement.″ The Defendant created all of the con-
tracts at issue here, and, thus, with little hardship, may
have referenced the ″Business Contract″ as being incor-
porated if that was indeed the document meant to be in-
corporated. The Defendant alternatively could have
evinced that the Business Contract was a subpart of an ex-
ecuted Admissions Agreement Package, but did not.

b. The second issue identified by the Plaintiff is that on
the Readmission Agreement, Ms. Lige signed on the line
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labeled ″Responsible Party″ and not on the separate
lines labeled ″Resident″ and ″Legal Representative″. It
is undisputed that the Chesapeake Circuit Court ap-
pointed Ms. Lige legal guardian of Ms. Gibson on Janu-
ary 7, 2009. Thus, when she signed the Readmission
Agreement on April 17, 2009, she had the authority to
sign in her capacity as Ms. Gibson’s legal representa-
tive.

Nonetheless, the fact remains that she did not sign as
the Legal Representative and the Defendant did not re-
quire her to sign [**20] as Legal Representative. Be-
cause Ms. Lige signed only as the Responsible Party
for Ms. Gibson, the Court returns to the same analysis uti-
lized above when determining whether the original con-
tract signed by Ms. Lige as a Responsible Party
bound Ms. Gibson to arbitration. For the reasons stated
above, the Court finds that Ms. Lige signing only as a Re-
sponsible Party does not bind Ms. Gibson to the terms
of the Business Contract. Again, had the Defendants meant
to bind Ms. Gibson to the terms, only slight [*67] vigi-
lance needed to be exercised to ensure that the con-
tracts were valid and executed correctly.

The Defendants also point to Virginia Code Section 54.1
-2986 and the Va. Administrative Code as permitting a
sister to authorize care. However, the point here is not the
authorization of care, but the authority to bind another
in contract. The Court thus denies this argument as well.

c. The final issue raised with respect to the April 17,
2009 Readmission Agreement is whether it controls past
disputes. If it is assumed that the Readmission Agree-
ment does incorporate by reference the Business Con-
tract and that Ms. Lige signed as legal guardian of Ms.
Gibson, both of which have been rejected [**21] by
the Court, then the Contract going into effect on April 17,
2009 would read that ″ALL CLAIMS, DISPUTES, OR
DISAGREEMENTS. . . be submitted to BINDING AR-
BITRATION.″ The Defendant would have the Court in-
terpret ″ALL CLAIMS″ as referring to all future, past, and
present claims.

The Court first notes that when the original Business Con-
tract was executed there was no past relationship what-
soever between the parties and thus no contemplation that
this clause could in any way refer to past or existing
claims. In addition to desiring to incorporate this by ref-
erence the Defendant would also give that clause new
meaning by including for the first time past claims.

The Court finds that there was no ’meeting of the minds’
over this interpretation and thus declines to apply it.

Defendant Mark Albright molested Ms. Gibson on July
3, 2008. Albright pled guilty to criminal charges relating
to the molestation on November 24, 2008 in Chesa-
peake Circuit Court. Certainly, the parties were well aware
of the molestation and the charges against Defendant
Mark Albright when they signed the Readmission Agree-

ment on April 17. In feet, less than a month later, Ms.
Lige filed this suit against the Defendants.

HN9 In [**22] order for a contract to be valid, ″the axi-
omatic meeting of the minds must occur . . . Arbitra-
tion agreements are no exception.″ Giordano ex rel. Bren-
nan v. Atria Assisted Libing, 429 F.Supp.2d 732, 736
(E.D. Va. 2006).

If the mutual intent of the parties on April 17, 2009 was
for the well-known Albright molestation matter to be re-
ferred to binding arbitration, that agreement easily could
have been spelled out. It is an implausible conclusion
to find that by signing a one-page document entitled ″Re-
admission Agreement″ (required by the Nursing Home
to recheck Ms. Gibson into the facility following hospi-
talization) that [*68] incorporated by reference a con-
tract executed eighteen months prior, Ms. Lige meant to
use her legal guardianship authority to bind Ms. Gib-
son to an arbitration clause concerning a dispute that arose
nine months prior. Indeed without suggesting an undue
intent on the part of the Defendants, it strikes one more as
a trap that Ms. Lige fell into than an agreement to
which she acquiesced.

Therefore, the Court finds that the Readmission Agree-
ment, even if validly incorporating the Business Con-
tract, does not operate to refer all disputes and claims
ever existing between the [**23] two parties in the past
to arbitration.

In sum, the Defendant would have the Court:

1. substitute ″Business Contract″ for ″Admis-
sions Agreement″;

2. overlook that Ms. Lige signed only as ″Re-
sponsible Party″ and left the signature lines
for ″Resident″ and ″Legal Representative″

blank; and

3. find that all this signified agreement by
Ms. Lige on Ms. Gibson’s behalf that a very
well known, but unmentioned, past dispute
between the two would now be referred to
arbitration.

To the contrary the Court finds that the Readmission
Agreement of April 17, 2009 did not incorporate the 11/
01/07 Business Contract.

The Court also finds that Ms. Lige did not sign the Read-
mission Agreement in her capacity of guardian on Ms.
Gibson’s behalf and thus Ms. Gibson is not bound to any
terms of the Readmission Agreement.

The Court also finds that (assuming Ms. Lige did sign
as guardian) the Readmission Agreement does not evince
a mutual agreement to refer the subject matter of this
lawsuit to arbitration.
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[EDITOR’S NOTE: The preceeding online version may
not match the hardbound version of the Va. Cir.]

CONCLUSION

The Court first finds that venue is appropriate in Nor-
folk for all parties. The Motions to Transfer Venue made
by Medical Facilities of America, Gregory Yanta, and
Mark Albright are all denied.

The Court [**24] also overrules Defendants Medical Fa-
cilities of America’s and Gregory Yanta’s Plea in Bar
and denies the Motion to Compel Arbitration.

The Court notes that the Order regarding the Denial of
the Motion for Change of Venue has been entered. The
Court also notes that the defendants have filed their An-
swers. The Court requests that Mr. Zydron prepare an ap-
propriate Order consistent with the Court’s rulings re-
garding the Plea in Bar and Motion to Compel Arbitration
and to circulate the same to Mr. Ragland and Mr. Fi-
letti for their endorsements noting their objections prior
to submission to the Court for entry.

John R. Doyle, III

Judge
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