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Case One

Mr. Peyton
Mr. Peyton is an 82 yo retired engineer. He and his wife live 

by themselves at home. They have no children and their 

only blood relative is Mrs. Peyton’s niece Sarah who lives in 

Idaho. 

Mr. and Mrs. Peyton had previously designated their 

accountant as their financial POA and she has been paying 

their bills and managing their finances for several years.  

But Mr. and Mrs. Peyton frequently misplace bills and 

financial statements and Mr. Peyton has ignored the 

accountant’s request to have these items forwarded directly 

to her. 



Case One

Mr. Peyton
Mr. Peyton’s physician has noticed disorientation and 

memory problems but Mr. Peyton always tells his doctor 

and anyone else who asks that he’s fine. Four months ago 

the physician diagnosed thyroid deficiency and prescribed 

oral replacement but Mr. Peyton did not fill the prescription 

and failed to return for follow-up.

Last week Sarah visited and was shocked to see how 

much weight her aunt and uncle had lost.  Their home was 

cluttered with papers, spoiled food, and empty beer cans, 

and the bath and kitchen were filthy. During her visit Sarah 

witnessed Mr. Peyton drink several cocktails at a 

restaurant and then attempt to drive home. 



Case One

Mr. Peyton 

When Mr. Peyton refused to give her the car keys Sarah 

took a taxi with her aunt but Mr. Peyton drove himself 

home in a rage. The next day Sarah shared her 

observations with Mr. Peyton’s physician who replied, “If 

he refuses treatment there’s not much I can do. I suppose 

you could call Adult Protective Services.”

Sarah is very upset and she has come to you for legal 

advice.  She says she’s willing to be appointed guardian 

for her aunt and uncle.

What options would you consider?



Decision-Making Capacity 
Physicians’ Perspective

1.  Ability to communicate choice

2.  Ability to understand relevant 

information

3.  Ability to appreciate the situation and 

possible consequences

4.  Ability to rationally weigh risks, benefits, 

and available options

Appelbaum PS.  Assessment of Patients’ Competence to 

Consent to Treatment.  N Eng J of Med 2007; 357: 1834-40



Impaired Decision-Making 

Capacity in Health Care Settings

 Incapacity is surprisingly common

 48% of hospitalized adults were found to lack 
capacity to consent to medical treatment

 Incapacity is often not recognized

 Only 25% of these patients were recognized 
by their medical providers as lacking capacity 
to consent to treatment

Kim SYH, et al. Am J Geriatr Psychiatry, 2002
Raymont V, et al.  Lancet, 2004



Audience Question

Which one of the following is true:

A.   Cognitive dysfunction and dementia are  

synonymous terms

B.   Dementia and Alzheimer’s disease are 

synonymous terms 

C.  Cognitive dysfunction is a form of dementia

D.  Dementia is one of several possible causes of 

cognitive dysfunction



What is “Cognitive Function?”

 The seamless sum of a wide variety of 

intellectual abilities

 Key intellectual abilities: 

 Short term memory

 Long term memory 

 Orientation 

 Calculation

 Language
 Receptive (Comprehension)

 Expressive (Word finding)

 Visual-spatial processing 

 Judgment and Reasoning

 Personality



Cognitive Dysfunction in Seniors
Common Causes

 Can’t hear well

 Not listening

 Domineering, controlling, or over-

protective spouse/caregiver
 Client frequently looks to spouse/caregiver 

when asked a question

 Spouse/caregiver’s history is inconsistent 

with reports from others

 Suggestive of undue coercion/pressure...? ? 



Cognitive Dysfunction in Seniors
Common Causes

 Adverse drug effect
 Any drug, any time

 Very common but not commonly considered 

 Depression

 Depression in seniors frequently

manifests as cognitive dysfunction 

 “Atypical” depression is common in    

clinical practice



Cognitive Dysfunction in Seniors
Common Causes

 Alcohol abuse: past or present
 Nationally: 5% of older women and 18% of 

older men regularly drink to excess

 Suggestive (non-specific) features:

 Impaired nutrition: Underweight, thinned 

hair and skin, rash, recurrent infections

Disorientation (esp. to time)

 Impaired problem-solving skills

Episodic agitation or rage

Denial !!



Cognitive Dysfunction in Seniors
Common Causes

 Persistent delirium

 Dementia



Definition of Dementia

1.  Acquired loss of 2 or more 

intellectual abilities

2.  Persistent cognitive deficits

 Typically some days are better than other 

days but there are no normal days

3.  Some degree of functional 

dependency

 Daily need for assistance with IADLs or 

ADLs



Dementia in Seniors
Common Causes

 Alzheimer’s disease

 Vascular dementia
 Stroke and/or diffuse cerebrovascular disease 

 Mixed dementia
 Evidence suggesting 2 or more causes

 Very common in seniors

 Fronto-temporal dementia

 Lewy body dementia

 Parkinson disease 



Alzheimer’s Disease
Clinical Features

Gradual onset after age 65

Prominent short term memory 
impairment 
 Formation and retrieval of new information

 Long term memory remains relatively intact 
until mid to late stages

Progressive cognitive and functional 
decline

McKhann GM, et al. J Alz and Dementia, 2011



Alzheimer’s Disease
Clinical Features

 Language dysfunction
 Expressive: Word finding difficulty, talking around 

subjects

 Receptive: Impaired comprehension

 Sometimes difficult to distinguish from ST memory dysfunction

 Visuo-spatial dysfunction
 Impaired object or face recognition

 Spatial disorientation, getting lost in familiar places

 Executive dysfunction 
 Impaired focus, insight, judgment, planning, reasoning, 

problem solving



Dementia in Seniors
Clinical Features

Alzheimer’s disease

Vascular dementia

Lewy body dementia

Frontotemporal dementia



Dementia in Seniors

2 Key Points
1.  Dementia is under-diagnosed

 > 50% of demented seniors have never 

received a dementia diagnosis from a 

physician

2.  Alzheimer’s disease is over-diagnosed 

 Failure to consider all possible causes of 

cognitive dysfunction

 “It ain’t always Alzheimer’s”

 The underlying disease causing dementia 

cannot be confidently determined in life



Dementia an Decision-Making Capacity
2 Common Physician Errors

1. Equating dementia with incapacity

 Half of patients with mild to moderate 
dementia have intact decision-making 
capacity

2. Equating social appropriateness and 
use of common niceties with intact 
capacity

“The shell of capacity”



Decision-Making Capacity
3 Key Points for Attorneys

1.  No medical diagnosis automatically 

assigns impaired decision-making 

capacity

2.  Be skeptical of decision-making 

capacity in “red flag” situations

3.  When in doubt formally evaluate the 

individual’s decision-making 

capacity



“Red Flag” Situations

 Established mental health diagnosis

 Mental retardation 

 Schizophrenia 

 Bipolar disorder 

 Chronic depressive disorder

 Known or suspected dementia



“Red Flag” Situations

 Recent change in health status

 Acute illness, hospitalization, surgical 

procedure

 New medication(s) recently prescribed

 Delirium



Delirium

 Definition: 

 Acute or sub-acute mental status 

change

 Precipitated by an underlying medical 

condition

 Frail seniors: Environmental or emotional 

stressors

 “Weak link” metaphor



Delirium

 Impaired Consciousness
 Sleepiness, Inattention, Trouble staying 

focused

 Intermittent agitation

 Impaired Cognition
 Disorientation, generalized confusion

 Delusions or hallucinations

 Fluctuating course



Delirium

 Symptoms persist beyond 4 weeks 

in over half of seniors

 Not widely appreciated by health care 

providers

 Permanent dysfunction not uncommon



“Red Flag” Situations

 Irrational denial 

 Refusal of obvious need for care 

 Insistence on obviously futile care

 Age > 85 years

 Residence in assisted living or NH

 Evidence of personality disorder



Case Two

Janice

Janice is an 80 yo lady who wishes to execute a Will and 

Power of Attorney. She brought her friend Bev with her 

explaining, “I didn’t want to come alone.” Janice worked all 

her life as a secretary at a local manufacturing firm until 

retirement at age 72. She never married, has no children, 

has always lived alone, and has had very limited social 

interactions. 



Case Two

Janice

When she excuses herself to use the restroom Bev 

says, “There are a few things you need to know about 

Janice.” She tells you, “About 3 years ago Janice got 

scammed and gave away most of her life’s savings. It 

really scared her and she became irritable and angry.  

Lately she’s been confused about things and can’t 

make decisions so she just leaves things up in the air. I 

had to force her to see you today. She’s always been a 

very private person and easily intimidated but now she 

just shuts down.  Her memory has gotten really bad and 

I’m worried she has Alzheimer’s.”



Case Two

Janice

Janice returns and you resume your interview.  She 

seems alert and well oriented but she is noticeably 

guarded and restrained. She says she wants her pastor 

to be her Power of Attorney and she wants to give all her 

possessions to her church when she dies.  You ask 

about her financial assets.  She becomes uncomfortable 

and stares out the window for almost 30 seconds then 

replies, “I have about a half-million dollars, mostly in 

CDs.”  You ask if she lost any money in the last few 

years and she replies, “Maybe a little...I’m not sure.”



Personality Disorders
A Non-Psychiatrist’s Perspective

 Lifelong pattern of inner experience and 

outward behavior that deviate from cultural 

norms

 Inflexible, pervasive, consistent over time 

 Socially dysfunctional and self-defeating

 Onset in adolescence or early adulthood

 Surprisingly Common

 Estimated to be ≥ 10% of US adult population

 Higher prevalence in seniors...?



Cluster A
Odd/Bizarre/Eccentric

 Paranoid personality disorder

 Guarded, suspicious, distrustful. Hypersensitive, easily 

slighted, habitually scanning for danger or threats. 

Feels righteous but persecuted.

 Schizoid personality disorder 

 Apathetic, indifferent, solitary. Neither desires nor 

needs human attachment. Fixated on introspection and 

fantasy. 

 Schizotypal personality disorder

 Peculiar appearance, mannerisms, behavior, speech. 

Absent, aloof, preoccupied with odd daydreams and 

beliefs. Blurs line between reality and fantasy.



Cluster B
Dramatic/Histrionic

 Antisocial personality disorder
 Total disregard of societal norms. Views self as free 

and independent. Impulsive, sadistic, irresponsible, 

deviant, unruly. Criminal behavior common. 

 Borderline personality disorder
 Unpredictable, impulsive, manipulative, seductive. 

Emotionally unstable with dramatic shifts between 

loving and hating in the extreme, alternately all-

good and all-bad. 



Cluster B

Dramatic/Histrionic

 Histrionic personality disorder
 Highly emotional attention seeking behaviors. 

Overreact to other people who see them as shallow 

and self-centered.

 Narcissistic personality disorder
 Incapable of empathy. Strong sense of entitlement. 

Grandiose self view, intense need for admiration. 

Demanding of others who say dealing with them is 

like “walking on eggshells.”



Cluster C
Fearful/Avoidant/Obsessive-Compulsive

 Avoidant personality disorder
 Socially inhibited, feels inadequate and doomed to 

fail, oversensitive to criticism, inordinate fears. 

 Dependent personality disorder
 Passive clinging behavior, extreme need to be cared 

for, intense separation anxiety

 Obsessive-Compulsive personality 

disorder
 Inflexible preoccupation with orderliness, perfection, 

and control



Personality Disorders
Relevance to Elder Law 

 Often described as the focal point in 

dysfunctional family dynamics

 Decades-long interpersonal problems; 

“Burned bridges” not uncommon

 Extremely difficult to engage

 Characteristically unwilling/unable to 

consider alternate perspectives or 

compromise



Personality Disorders
Relevance to Elder Law 

 Easily overwhelmed by stress

 Stress typically exaggerates 

maladaptive behaviors

 Seniors are particularly vulnerable

 Loss of a friend, family member, or pet

 Change of environment 

 Financial pressures



Personality Disorders
What the Experts Recommend

 Increase your awareness and 

recognition

 Listen to your intuition
 “Gee...this person seems really...

 ...aloof, insensitive, odd, difficult, rude, 

touchy, argumentative, demanding

 Take a deep breath and re-assess

 Don’t show emotion



Personality Disorders
What the Experts Recommend

 Remember: Many are literally incapable of 

insight, sympathy, or compromise

 Don’t challenge their perspectives or opinions

 Definitely don’t argue

 Focus on the job at hand

 What are the client’s goals?

 Can I help him/her?

 Consider an assessment of their decision-

making capacity



Audience Question

Which one of the following is true about 

assessing decision-making capacity:

A.  The assessment may be performed by any 

licensed physician

B.  The assessment may only be performed by a 

psychiatrist or clinical psychologist

C.  An abnormal score on the Mini Mental State 

Examination (MMSE) is required to make a 

determination of incapacity 



Assessing Decision-Making 

Capacity

 Who: Any licensed physician 

trained or experienced in 

assessing capacity

Primary care physician is the ideal 

person

Many are unwilling or unable

Consultant may be used if needed



Assessing Decision-Making 

Capacity

 How: Structured interview specific 

to the decision(s) at hand

 Where: A place where the patient is 

most comfortable



Physician Assessment

 Review medical diagnoses, current 

medications, current living situation

 Assess cognitive function and affect

 Clinical interview: A “gestalt” assessment 

supplemented by objective mental status 

tools

 Ask patient to explain the decision(s) at 

hand and the risks and benefits of 

available options



Supplemental 

Assessment Tools

 Objective measures of cognitive 

performance
 Folstein Mini Mental State Exam 

 Clock Drawing Test 

 4-legged animals in 60 seconds 

 Write a sentence 

 Read and explain 

 Many others...

 Best to use more than one



Medical Evaluation 
Supplemental Tests

Mini Mental State Exam (MMSE)

Reasonably sensitive: Most pt’s with 

dementia will have an abnormal test

A normal test does not exclude dementia

 MMSE evaluates 5 areas of intellectual ability

 Pts w/deficits in other areas may score normally

Not specific or diagnostic of anything

Does not diagnose “dementia”

Abnormal test has many potential causes



Physician’s Report

 Statement of intent
 Acknowledgment that assessment is specific 

to determining decision-making capacity

 Background information
 Brief psycho-social and medical history 

highlighting known physical disabilities or 

cognitive dysfunction



Physician’s Report

 Evaluation findings
 Living conditions, patient’s general appearance and 

nutritional status

 Detailed review of mental status examination/interview 

and results of objective tests

 Review of patient’s affective state, evidence of anxiety 

or depressive disorder, and medications that may 

adversely affect cognitive function

 Specific comments regarding patient’s understanding 

of the risks and benefits of decision(s) in question 



Physician’s Report

 Summary and Opinion

 Summary statement and specific 

opinions regarding decision(s) in 

question

 “In my medical opinion, Mrs. C 

does/does not possess sufficient 

capacity to ...”



Case Three
Mr. Brady

Mr. Brady first developed symptoms of schizophrenia on 

the battlefield during WW II and he has been totally and 

permanently disabled ever since. He had a surgical frontal 

lobotomy in 1952 and had been on daily antipsychotic 

medications until 2004 when his physician decided they 

were no longer needed. Mr. Brady never married.  He lived 

in the woods in a rented trailer on a farm and spent his 

time cutting firewood and fishing.  His landlord drove him 

to medical appointments and bought him groceries and 

fishing tackle. Mr. Brady received a sizable VA pension 

each month and for over 60 years he deposited almost all 

the money into a savings account.  



Case Three
Mr. Brady

He developed cancer and spent his last months in a VA 

hospital. One month before his death with the assistance of 

the VA staff he wrote a will specifying that all his money 

should go to his prior landlord.  At his death Mr. Brady’s 

bank balance was in excess of $600,000. 

Mr. Brady had two sisters who last contacted him in 1966. 

They now file a lawsuit stating that because of his 

schizophrenia and total disability Mr. Brady lacked capacity 

to write a will.  They also claim that his landlord coerced 

and pressured their brother into leaving him all his money 

and as their brother’s natural heirs the sisters claim full 

rights to his money.



“Retroactive Decision-Making 

Evaluations”

 What does the law allow?

 What qualifies a physician as an expert in 

decision-making assessments?

 How can a physician assess the mental 

status or decision-making capacity of a 

person he/she never met?



“Retroactive Decision-Making 

Evaluations”

 How can a physician offer an opinion 

on whether a deceased person was 

unduly influenced or coerced?

 What is the significance of an 

established and long standing 

psychiatric diagnosis?



Questions from the 

Audience?



Gary H. Oberlender, MD, FACP
Consultant in Geriatric Medicine

 Comprehensive In-Home Geriatric Evaluations
 Detailed review of medical, cognitive, nutritional, 

psycho-social, and functional issues

 Performed in the privacy of the patient’s home

 Medical Evaluation of Decision-Making Capacity

 Expert testimony on decision-making capacity 

all aspects of the medical care of seniors

 Website:   www. SeniorEvaluations.com

 Phone:   540-529-7566

 E-mail:      Consult@SeniorEvaluations.com


