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What is Marriage? 

On June 26, 2015 in Obergefell v. Hodges, the Supreme Court of the United States held that 

“[n]o union is more profound than marriage” and as such all individuals, regardless of sexual 

orientation, have “equal dignity in the eyes of the law.” While some aspects of life for LGBT 

elders are unaffected by marriage equality, others are greatly impacted, especially LGBT elders. 

Immediately below are some of the services received by elderly individuals and how marriage 

affects these benefits, and following that are some unique issues that LGBT elders face with 

regard to accessing the benefits. 

 

The Benefits and Burdens of Marriage: 

Alimony: 

Although remarriage will not necessarily result in an end to alimony payments, it could 

significantly reduce the payment amount. 

 

Estate Planning: 

Married couples are able to access estate and gift tax exemptions, estate tax portability, and to 

create life estate trusts. Additionally, the surviving spouse of a married couple is exempt from 

paying an estate tax. 

 

Food Stamps: 

Food stamps are an income based program. Therefore an individual who qualified for food 

stamps as an unmarried adult may no longer qualify as a married adult when the two spouses’ 

incomes are combined. 

 

Inheritance: 

Married couples are able to inherit the individual estate of a spouse upon death of that spouse.  

 

Medicaid: 

Medicaid is an income based health benefit. Therefore an individual who qualified for Medicaid 

as an unmarried adult may not qualify as a married adult because of the increase in income;  

however, under the Spousal Impoverishment Provision a certain amount of a couple’s 
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combined resources is protected from nursing home care for a spouse who is living in the 

community. 

 

Medicare: 

Although Medicare is not income based, it can be affected by marriage. Married couples whose 

Modified Adjusted Gross Income (MAGI) is above $170,000 may pay higher premiums for Part B 

and Medicare prescription drug coverage. For an individual, higher premiums are triggered by a 

MAGI above $85,000. 

 

Pension- Joint and Survivor Benefits: 

Married couples have the ability to list a spouse on a retirement plan. A joint and survivor 

benefit plan adjusts monthly payments based on the pensioner and spouses lifetime. 

 

Retirement Rollovers 

A surviving spouse may roll over defined contribution retirement benefits into said spouse’s 

individual defined contribution retirement.  An unmarried survivor does not have that option. 

 

Social Security:  

Married couples have access to spousal survivor benefits, spousal retirement benefits, and 

lump-sum death benefits.  

 

Social Security Disability (SSD): 

SSD is based on an individual’s average lifetime earnings before the disability began. Therefore 

it is unaffected by marital status. 

 

Supplemental Security Income (SSI): 

SSI is an income based program. Therefore an individual who qualified for SSI as an unmarried 

adult may no longer qualify as a married adult.  

 

Taxes:  

Married couples can file joint tax returns. However, it is important to note that a joint filing can 

result in a couple paying more taxes overall.  

 

Veteran and Military Benefits 

Spouses of deceased veterans have access to health care, death pensions, and home loan 

guarantees.   

 

 



3 
 

LGBT Specific Issues:  

Estate Planning 

Non-Biological Parents who Die Intestate 

Although the Obergefell ruling created marriage equality, it did not address issues of parentage. 

Where an elderly couple was not married at the time of assisted conception, did not complete a 

second parent adoption, and the only surviving parent, a non-biological parent, dies intestate 

the estate will not automatically go to the child. Under Virginia law, an individual who is not a 

biological parent is granted parentage where she or he was married to the gestational mother. 

Therefore where there was no marriage, a child has no legal relationship to a non-biological 

parent.    

 

Updating Name and Gender on Legal Documents and with Government Agencies 

Transgender individuals who change their name and gender must update all legal documents 

with the individual’s accurate name and gender designation. Individuals must additionally 

ensure that the individuals name and gender are updated with all of the government agencies 

that offer benefits to ensure that there is no hold up on the individual gaining access to the 

benefits. 

 

Hospital Visitation and Medical Decision Making 

Department of Health and Human Services Anti-Discrimination Regulations 

In November of 2010 the united State Department of Health and Human Services (HHS) issued 

regulations to prohibit hospital visitation discrimination based on race, color, national origin, 

religion, sex, sexual orientation, gender identity, or disability.  The result of those regulations 

was a requirement that the Centers for Medicare & Medical Services (CMS) create guidelines 

that give same sex couples rights similar to married couples within a hospital setting.  

 

Health Care Proxies 

One CMS directive includes health care proxies, which are legal documents that allow patients 

to designate who will be given visitation priority if they end up in the hospital. Health care 

proxies can also serve as power of attorney, which would allow a partner to make medical 

decisions if the individual becomes incapacitated. These proxies are helpful where individuals 

are not married. In 2011, HHS issued a guidance that required State Survey Agencies, who 

conduct CMS compliance inspections, to ensure that hospitals participating in Medicare and 

Medicaid have written policies explicitly incorporating the 2010 CMS guidelines into hospital 

policy.  
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Housing 

Although the Obergefell ruling created marriage equality, meaning that elderly LGBT couples 

should be able to live together in assisted living facilities. However, a 2014 Report by the Equal 

Right Justice Center found that 48% of older same sex couples were subjected to discrimination 

when applying to senior housing.   

 

Social Security 

Social Security Requirements 

The length of marriage effects eligibility for spousal benefits and surviving spouse benefits. 

Individuals must have been in legal marriage for at least one year to access spouse benefits. 

Surviving spouses are eligible for benefits on the deceased spouse’s earnings record if the 

marriage lasted nine months. Social Security is an issue for same-sex couples because prior to 

the Obergefell  ruling  most states did not allow same-sex couples to marry, which negatively 

affects Social Security spousal benefits. However, some states did allow same sex couples to 

create Non-Marital Legal Partnerships (NMLP) such as civil unions, domestic partnerships, 

designated beneficiaries, and reciprocal beneficiaries etc.  

 

Duration Stacking 

The duration of NMLPs can be combined with the duration of a marriage to constitute the year 

or nine month duration period required by social security. Social Security recognizes the date of 

the creation of the NMLP as the date of marriage for Social Security purposes if: 1) the couple’s 

domicile is in the jurisdiction where the NMLP was created, and 2) the jurisdiction converted 

the NMLPs to marriages after the passage of legislation decreeing such, or after the June 26, 

2015 ruling. Social Security will also acknowledge the date of creation of the NMLPs as the date 

of marriage where 1)the current domicile jurisdiction is not the same as the jurisdiction in 

which the NMLP was created, and 2) the domicile defers to the laws of the jurisdiction in which 

the NMLP was created. 

 

Strategies to Maximize Social Security Benefits where there once was a lapse: 

File and suspend is a social security tactic in which one spouse files for Social Security benefits 

and suspends receipt of them while the spouse files for restricted spousal benefits. The first 

spouse who has reached retirement age then accrues Delayer Retirement Credits, which boosts 

the size of social security checks by around 8% until the individual takes the benefit. On May 1, 

2016 the file and suspend option was discontinued for people born after April 30, 1950 and the 

restricted application will only be available for individuals who were 62 or older on January 1, 

2016.  
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Veterans Benefits 

Petition Discharge Characterization and Disability 

The repeal of “Don’t Ask Don’t Tell” (DADT) removed barriers for LGBT individuals serving in the 

military. Prior to the repeal of DADT, LGBT individuals could be dishonorably discharged if the 

armed forced learned about their LGBT status. Veterans who were dishonorably discharged 

under DADT may petition to upgrade their discharge characterization, which could make them 

eligible for benefits that they otherwise would not have had access to.   

 

 

Resources 

In General 

 Services and Advocacy for Gay, Lesbian, Bisexual and Transgender Elders (SAGE), 

ww.sageusa.org.  

o SAGE is an organization that connects elder LGBT individuals to services and programs 

to assist them in living. In addition to offering support to LGBT elders, SAGE advocates 

for policy initiatives to overcome the unique issues that LGBT elders face.  

 National Resource Center for LGBT Aging, www.lgbtagingcenter.org 

o Technical assistance resource center aims to improve the quality of services and 

supports for older LGBT adults.  

 LGBT Aging Issues Network, American Society on Aging, http://www.asaging.org/lain.  

o Raises awareness about the various barriers faced by LGBT elders regarding housing, 

healthcare, long-term care and other services. Compiles information from multiple 

disciplines for individuals to have access to the information. 

Health Care Proxy 

 Health Care Proxy, HUMAN RIGHTS CAMPAIGN, http://www.hrc.org/resources/health-care-proxy. 

 National Hospice and Pallative Care Organization, CARING INFO, 

http://www.caringinfo.org/i4a/pages/index.cfm?pageid=3289. 

 

Social Security 

 LGBT Organizations Fact Sheet Series: After DOMA What it Means for You, ACLU, 

https://www.aclu.org/files/pdfs/lgbt/legal-guidance/Post-DOMA_FSS_Social-Security_v3.pdf. 

o Fact sheet with a brief overview of the social security scheme for LGBT folks.  

  Marital Relationship – Same Sex Relationships, SOCIAL SECURITY PROGRAM OPERATIONS MANUAL 

SYSTEM, https://secure.ssa.gov/poms.nsf/lnx/1505800000. 

o Through this page individuals can find precedent to support stacking claims. 

 


