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There can be no doubt but that the statutes and provisions in question, involving the
financing ofMedicare and Medicaid, are among the most completely impenetrable texts
within human experience. Indeed, one approaches them at the level ofspecificity herein
demanded with dread, for not only are they dense reading ofthe most tortuous kind, but
Congress also revisits the areafrequently, generouslycutting andpruning in the process
and making any solid grasp ofthe matters addressed merelya passingphase.

ERVIN, Chief Judge, Rehabilitation Association of Virginia. Inc. v. Bruce U. Kozlowski. 12/08/94.

"The federal and state Medicaid statutes have been described as the regulatory
equivalent of the "Serbonian Bog." See John Milton, Paradise Lost, bk. 2, 1.592 ("A
gulfprofound, as the Serbonian Bog Betwixt Damiata and Mount Casius old. Where
armies whole have been sunk ")

I. Purpose of Program

A. To provide information about Medicaid.
B. To convey the relevance of the DRA to disciplines other than Elder Law.
C. To present specific information as to how consumers should recognize a Medicaid issue

and how to address it.

II. Medicaid before the DRA

A. The importance of The Medicare CatastrophicCoverage Act of 1988 (Public Law 100-
360, amending 42 U.S.C. §1396p) ("MECCA")

1. Prior to the passage of MECCA, Medicaid long-term care eligibility for married
couplesresisted simple solutions. When Medicaid was first passed in 1965, long-
term care issues were not of paramountconsideration, the costs of long-termcare
were not prohibitive and the population did not skew toward large numbers of
long term care consumers.) However by the mid 1980sall of that changed. The
costs of long-term care had sky rocketed as did a need for the services. The
population was growing older.

2. The MECCA responded to pre-1988eligibility rules that often required both
spouses to deplete their combined resources before an institutionalized spouse
became eligible for benefits. In order to prevent the "pauperization" of the spouse
who remains at home ("communityspouse"), the 1988 Act gives couples two
important rights that are implicated by this case. H. R. Rep. No. 100-—105, pt. 2,
pp. 66—67 (1987). The first is a pre eligibility right of the spouse who remains at
home (the "community spouse") to retain a defined share of their joint resources,
called the "community spouse resource allowance" (CSRA).- The second is apost
eligibility right of the institutionalized spouse to use a defined share ofher income
for purposes other than paying for the cost ofher care.
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3. MECCA made Medicaid a middle-class long-term care insurance program. It
authorized Medicaid to assume jurisdiction ofall assets and income of a husband
and wife for purposes of Medicaid eligibility. It provided for certain assets to be
exempt, others to be divided, ("Community Spouse Resources Allowance") and a
minimum income for the community spouse (Minimum Monthly Maintenance
Needs Allowance, "MMMNA"). MECCA established the basic federal
methodology under which state Medicaid programs are required to treat asset
transfers and allocate joint income between an institutionalized spouse and the
non-institutionalized spouse ("community spouse").

B. The Omnibus Reconciliation Act of 1993 (Obra '93)

Under OBRA '93 Congressimposed certaintransferpenaltiesby creating a periodof
ineligibility on the uncompensated transfer. Certain trusts were specifically excluded from
the transferpenaltyrules that normally applyto trusts. OBRA '93 specifically exempted
three type of trusts which comply with the provisionsof42 U.S.C. 1396p(d)4from the
transfer penalty rules . These trusts are commonlyreferred to as "d4(A)", "d4(B)" and
"d4(C)" trusts. In essence, if property is transferred to a testamentaryor inter vivos third
party trust or a "1396p(d)4(A), (B) or (C)" trust, there is no period of ineligibility created and
the trust beneficiary may immediately apply for Medicaid.

1. Transfers:

UnderUBRA93 an individual was temporarily ineligible for Medicaid, if during
the preceding 36 months (60 months when gifts involve trusts) the individual or
his/her spouse made nonexempt gifts. The gift penalty (i.e. Medicaid
disqualification) periodequaledthe numberofmonths ofnursinghome care that
the gift could ftmd at average nursing home rates.

2. Safe Harbor to DisqualifyingTransfers: The Special Needs Trust
Special Needs Trustdescribes certain types of trusts that are set up for the purpose
of either qualifying a clientfor public benefits or maintaining publicbenefits for a
client who is already receiving them.

There are essentially three differentkinds of special needs trusts. They are
the "Self Settled" special needs trust, the "Third Party" special needs trust, and
"Pooled" trust. These trusts are an exception to the general rule of inclusion of
trust assets as part of a client's countable resources when determining
qualification for public benefits.

a. Statutory Requirements; SpecialNeed Trusts "42 U.S.C 1396p(d)4(A).

A self-settled special needs trust for a disabled individual will meet the statutory
requirements of"1396p(d)4(A)" where:

(1) The trust is funded with the assets of an individual under 65 years of age at the
time the trust is established. The trust may continue after the individual
reaches age 65, but any new contributions to the trust, other than interest.
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dividends, and payments under an annuity contract owned by the trust prior to
the individual reach age 65, will not fall within the exemption.

(2) The beneficiary is disabled as defined under Section 1614(a)(3) of the Social
Security Act, 42 U.S.C. Section 1382c(a)(3).

(3) The trust is established for the benefit of the individual by a parent,
grandparent, legal guardian or the court. The individual beneficiary, whether
a minor or an adult, may not establish the trust.

(4) Upon the death of the beneficiary, the trust must provide that the state will
receive all amounts remaining in the trust up to an amount equal to the total
medical assistance paid on behalfof the individual under a State Medical Plan

b. Statutory Requirements: Pooled Trusts "42 U.S.C. 1396p(d)4(C)

A pooled trust is a trust established and administered by a nonprofit association
that contains the assets of many individual participants. A pooled trust is used
where the individual is 65 years ofage or older and by law cannot establish a self-
settled trust. A pooled trust for a disabled individual will meet the requirements of
1396p(d)4(C) where:

(1) The trust is established and managed by a non-profit association
(2) The trust maintains a separate account for each beneficiary, but assets may be

pooled for purposes of investment and management
(3) Accounts are established for the sole benefit of a disabled individual by the

individual, a parent, grandparent, or legal guardian of the individual, or by a
court. There is no age limitation as with a self-settled "d4(A) trust. Once
assets are placed in the trust, the individual may apply for Medicaid.
However, while the individual may apply for Medicaid under the Foster Care
Independence Act of 1999, if the individual is 65 years of age or older the
transfer penalty rules will apply if the individual applies for SSI.

(4) The account is established with assets belonging to the disabled individual
(5) The trust provides that any funds remaining in the accountant after the death

of the beneficiary, which are not retained by the trust, will be used to
reimburse the State Medicaid plan to the extent of the medical assistance paid
by the state.

c. Third Party Created Special Need Trusts

A third party special needs trust is a trust that is usually created by a parent or
grandparent for the benefit ofa disabled family member.

> Purpose: The purpose of the trust is to preserve public benefits by
controlling distributions from the trust, provide for financial management of
trust assets after the death of the parents, and in some instances, allow the
disabled individual to receive services only available to Medicaid recipients.
A third party special needs trust is an alternative to simply disinheriting the
child, making gifts to the child which would disqualify the child from means



Medicaid Law

tested public assistance programs, or making gifts to a sibling with the
understanding (hope) that the sibling will provide for the disabled child.
One of the main advantages of the third party created special needs trust,
over a self-settled trust, is that at the death of the beneficiary assets held in
the trust are not required to be used to reimburse the state for public
assistance furnished the beneficiary during his/her life.

> Formation; A third party special needs trust may be set up either during the
settlor's lifetime or as a testamentary trust at death. If set up as an inter vivos
trust, the trust may either be revocable or irrevocable depending on the
settlor's income and estate tax objectives. If the trust is revocable, income
from the trust will continue to be taxed to the settlor and the value of the
property held in the trust will be included in the settlor's estate at death. If
the trust is set up by a parentduringthe parent's lifetime, under the parentto
child deeming rules, the incomeofa parent required by law to support a
minor child is considered that of the disabled individual and reduces the
monthly benefit the individual may receive from SSI. However, a portion of
the parent's income may be set aside to meet the needs of the parent and
other family members. Under the Section SI 01120.202F(4)aof the POMS,
in order to maintain the disabled person's eligibility for public assistance,
the beneficiary must not have the legal authority to revoke the trust or direct
the use of the trust assets.

> Medicaid Reimbursement: The mainadvantage of the third partycreated
special needs trust, over a self-settled trust, is that at the death of the
beneficiary assets held in the trust are not required to be used to reimburse
the state for public assistance furnished the beneficiary during his or her
lifetime and the entire corpus of the trust may pass to other family members.

C. Estate Recoverv

OBRA '93 offered three substantial changes to Medicaidadministration. First, it made
basic estate recovery mandatory as a conditionfor receiving federal aid for state Medicaid
programs. In order for a state to comply with the measures of the mandatory estate recovery,
it need only have legislation that recovers fromthe probateestate. The second substantial
changeexpanded the benefits periodsubject to estate recovery from benefits paid to
recipients age 65 and older, to thoseages 55 and older. The third, and, the most important
change allows the states to "expand" theirdefinition of estate from the traditional probate
estate, to an expanded definition allowing recovery from non-probate assets. OB^ '93,
required eachstateto include in its state Medicaid plana provision for making recoveries
from the estates of Medicaid recipient.

Congressmandatedthat statesmustseek recovery from estatesof the following
individuals:
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1. Individuals in nursing facilities, intermediate care facilities for the mentally
retarded, or other medical institutions who, as a condition of receiving Medicaid,
are required "to spend for costs of medical care all but a minimal amount of [their]
income required for personal needs" and who "carmot reasonably be expected to be
discharged and return home." This provision references the non-mandatory lien
provision (42 U.S. §1396p) and requires that the state determine, after notice and
opportunity for a hearing, that the individual cannot reasonably be expected to
return home.

2. Individuals who were 55 years or older when they received Medicaid. The state
must recover only for payments made for nursing facility services, home-and
communitybased services, and "related hospital and prescription drug services.

3. Individuals who received Medicaid by having additional resources disregarded in
cormectionwith receipt of benefits under a long-term care insurance policy. The
state must seek recovery for benefits paid for nursing facility and "other long-term
care services."

D. Additional Estate Recoverv Provisions

1. Allowing states to recover from individuals 55 years or older payments for any
items or servicescoveredunder the state Medicaid plan and receivedafter age 55.

2. Requiringstates to establishprocedures for determining when to waive recovery
because of hardship, "in accordance with standards specified by the Secretary" of
the U.S. Departmentof Health and Human Services (HHS); the criteria upon which
hardship would be HHS must address (1) the adequacy ofnotice to, and
representation of, affected parties; (2) the timeliness of the process; and (3) the
availability of appeals.

3. Providing a specific definition of the term "estate" to include "all real and personal
property and other assets included within the individual's estate, as defined for
purposes of state probate law." However, the amendmentsgive states the option to
expand this definition to include "any other real and personal property and other
assets in which the individual had any legal title or interestat the time ofdeath (to
the extent of such interest), including such assets conveyed to a survivor, heir, or
assign of the deceased individual through joint tenancy, tenancy in common,
survivorship, life estate, living trust, or other arrangement."

III. The DRA

The Deficit Reduction Act of 2005 ("DRA") changed the face of Medicaid. The
highlights ofthe law include: a change of the look backperiod, new restrictions on asset transfers,
limits on homeequity for eligibility purposes, rule changes for qualifying annuities, hardship
exemptions, stricter rules on qualifyingpromissorynotes, and an expanded long term care insurance
partnership program.

The DRA applies to all transfers made on or after the date ofenactment, February 8,
2006. The law gives states that must pass legislationto meet the new requirementsmore time to
come into compliance. In Virginia, the law was implemented through Transmittals 84 and 85 as
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changes to The Virginia Medicaid Manual.
(http://www.dss.virginia.gov/benefit/me famis/manuaLcgH

A. The New Look Back Period

The law extends Medicaid's "lookback" period for all asset transfers from three to five years.
Now all transfers, whether to individualsor to trusts will be subject to a five-year look back period
rather than the prior three-year look back period for individuals and five years for transfers to trusts.

B. The Penalty Period

The calculation of the penalty period starts from the date of transfer to the date when the
individual transferring the assets enters a nursing home and would otherwise be eligible for
Medicaid coverage. The new law shifts the start of the period of ineligibility for a transfer ofassets
from the first day of the month of the transfer to the later of that date or:

"The date on which the individual is eligiblefor medicalassistance under the State plan and would
otherwise be receiving institutional level care described in subparagraph (C) based on an approved
applicationfor such care butfor the application ofthepenalty period..."

Subparagraph (C) refers to nursing facility services (or other allowable long-term care services),
so the penalty period does not begin until the individual moves to the nursing home. Moreover, the
penalty period doesn't begin until the person would be eligible for Medicaid, meaning until they
have spent dovm to $2,000 (or a differentasset limit in some states). In other words, the penalty
period does not begin until the nursing home resident is out of funds, meaning she cannot afford to
pay the nursing home. This, ofcourse, raises the question ofhow the nursing home will be paid if
the resident has no funds, since the facility cannot evict the resident without a safe place to transfer
her.

C. Penalty Calculations

1. States will be barred from "roundingdown" fractional periods of ineligibility when
determining ineligibility periods resulting from asset transfers. States will no longer be permitted
to round down to the nearest whole number; they will be required to impose a penalty period for
the fractional portion derived from the calculationused to determine the length ofthe penalty
period.

2. States will be permitted to treat multiple transfers ofassets as a single transfer and begin
any penalty period on the earliest date that would apply to such transfers. States may determine
the penalty period by treating the total, cumulative uncompensated value of all assets transferred
by the individual (or individual's spouse) during all months as one transfer.

D. Home Equity

The law also makes any individual with home equity above $500,000 ineligible for Medicaid
(nursing home care) unless the nursing home resident's spouse, child under age 21, or blind or
disabled child is living in the house. States may,however, elect to raise this threshold up to
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$750,000. The effective date of thisprovision is January 1,2006. The DRA imposes a $500,000 cap
on the valueof an exemptresidence when the owner is institutionalized and residing in a nursing
home. Section6014(a) Statesare giventhe option of increasing the levelof protection to no more
than $750,000.

E. Annuities

To quickly understand this rule, think"transfer". The purchase of annuity (a transferof money)
is considered an unauthorized transfer subjectto a penalty, unless the annuity

1. Names the state as "named the remainder beneficiary in the first position for at least
the total amount of medical assistance paid on behalf of the annuitant"; except

2. The state may be in the second position after the community spouse or minor or
disabled child; and

3. Is actuarially sound ("equal period payments during the term of the annuity without
deferral and without any balloon payment")

4. Cannot be revoked or transferred

5. Or was purchased with IRA Funds (Section 408(a), (c) or (q), IRS Code), from a
simplified employee pension (Section 408(k)

F. Hardship

1. To ameliorate the effect of the new rules, the DRA requires that each state institute a
process for seeking a hardship waiver where the application of the transfer penalty would result
in deprivation of medical care that would endanger the applicant's health or life, or of"food,
clothing, shelter, or other necessities of life.

The process must include notice to a timely process for ruling on the application, and an
appeal process. In Virginia, all requests for a hardship waiver will be heard at DMAS in
Richmond. With a centralized administrative adjudication protocol the interpretation of
"hardship" will be uniform throughout the Commonwealth.

2. DRA allows the nursing home to apply, on behalf of the individual, for such a waiver
upon receipt of consent from the resident or his or her personal representative. The states are
given the option of covering the cost of care for up to 30 days while the application for a
hardship waiver is pending. While it appears that one purpose of the hardship waiver is to
protect nursing homes against nonpayment, the waiver is only for hardship to the resident, not to
the facility. A facility cannot evict a non-paying resident without a safe plan ofdischarge.

G. Continuing Care Retirement Communities Entrance Fees

Once again, it is best to think "transfer."

1. The amount an individual paid to a life-care community or continuing care retirement
community is considered an available resource for determining eligibility unless:
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a. The resident may not use her entrance fee to pay for care if other resources or
income are insufficient to pay for it, or the contract so provides;

b. Some part or all of the entrance fee may not be refunded upon death or
termination of the contract

c. The purchaseagreement cannotconvey any ownership interest in the community.

2. Additionally, CCRCs may require residents to spend down all "resources declared for
the purpose of admission to the nursing home on their owncare beforeapplying for Medicaid."

H. Promissory Notes

Funds to purchase a promissory note, loan or mortgage will be included as countable assets unless
the repayment terms:

1. are actuarially sound;
2. provide for equal payments during the term of the loan;
3. cannot provide for a deferral;
4. cannot provide for a balloon payment; and
5. prohibit the cancellationof the balance upon the death of the lender.

I. Life Estates

1. The treatment of life estatesfor Medicaid eligibility purposes is complicated.
Generally a life estate is an exempt asset for eligibility purposes. By example assume a $400,000
house (tax assessed).

> Mother (age 80) gifts to son: effect is a disqualifying transferof400,000.
> Same house: mother gifts to son, butretains life estate: Life estate is an exempt

asset (worth, for example, $100,000). Gift is reduced to $300,000. Mother gets
Medicaid eligibility while retaining life estate.

> Prior to the DRA, it did not matter where the mother lived.

2. After the implementation of the DRA, the purchaseof a life estate interest in another
individual'shome will be treated as a transfer of assets if the purchaser does not reside in the
home for a period ofat least one year after the date of the purchase.

J. Income First Rule

1. The income first ruleaddresses thetransfer of assets and income between spouses to
avoid "spousal impoverishment." Medicaid rules allow the community spouse to keep $99,540
(2006) ofassets. As to income the communityspouse is guaranteed a minimum of $1,607.75 and
a maximum of $2,488.50: that is, if the community spouse's sole incomeis not a minimum of
$1607.75 he/she canreceive a minimum monthly maintenance allowance ("MMMNA") from the
institutionalized spouse (a transfer of the institutionalized spouses' income to the community
spouse).
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2. The community spouse can ask for an increase under the MMMNA. Before the DRA
states could increase the MMMNA by directing the transfer ofadditional income from the
institutionalized spouse to the community spouse or by allowing additional assets to be
transferred (i.e. increasing the CSRA of $99,940). The stated varied in their methodology.

3. The DRA put an end to the application of the different methodologies. The new law
requires all states to apply the "income-first" rule to community spouses who appeal for an
increased resource allowance based on their need for more funds invested to meet their minimum
income requirements. Specifically, the DRA requires states to consider that all income of the
institutionalized spouse that could be made available to a communityspouse, in accordancewith
the calculation ofthe community spouse monthly income allowance, has been made available
before the state allocates to the community spouse an amount of resources adequate to provide
the difference between the minimum monthly maintenance needs allowance and all income
available to the community spouse. An increaseof resourcesmay only be granted to those who
still have income shortfall after first receivingthe income of the institutionalizedspouse.

K. Long Term Care Partnership

1. In an effort to encourage individuals to purchase long-term care insurance the DRA
expanded what is called the State Long-Term Care Partnership Program. The Program was
first adopted in OBRA 93. A state may adopt the Program as a part of its State Plan. Virginia
has not adopted a program: in fact, only five states have adopted the Program. It is a minimum
of three or four years away in Virginia. The Program is of interest because it demonstrates that
the Federal government is encouraging long term care insurance.

2. States, when determining eligibility of an applicant, may disregard an amount of
assets "to the extent of payments made under a long-term care policy";

3. For assets that are disregarded, the same assets are also exempt from estate recovery;
4. The long-term care policy must meet the IRS requirements for a qualified Long Term

Care [IRC §7702B (b)].
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