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I. Transfer on Death Deeds 
 
In 2013 the Virginia Legislature passed into law provisions for a “Transfer on Death Deed” which 
enables an individual to prepare and record a real estate deed during life that will be effective 
only upon the death of the transferor.   The intention is to provide an easier way to transfer real 
estate at death without the formalities of a Will (Va. Code §64.2-626), however, the capacity 
required for such a deed is the same as that required to make a will (Va. Code §64.2-627). 
 
Transfer on Death deeds will only be effective for transferors dying after July 1. 2013, however 
the deed may have been prepared at any time prior to the transferor’s death, even if prepared 
prior to July 1, 2013.  (Va. Code §64.2-622) 
 

A. It is necessary to be clear and exact as to the parties to such a deed: 
 

"Beneficiary" means a person that receives property under a transfer on death deed. 

"Designated beneficiary" means a person designated to receive property in a transfer on 
death deed. 

"Joint owner" means an individual who owns property concurrently with one or more 
other individuals with a right of survivorship. "Joint owner" includes a joint tenant with 
the right of survivorship and tenant by the entirety with the right of survivorship. "Joint 
owner" does not include a tenant in common. 

"Person" means an individual, corporation, business trust, estate, trust, partnership, 
limited liability company, association, joint venture, public corporation, government or 
governmental subdivision, agency, or instrumentality, or any other legal or commercial 
entity. 

"Property" means an interest in real property located in the Commonwealth that is 
transferable on the death of the owner. 
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"Transferor" means an individual who makes a transfer on death deed. 

 (Va. Code §64.2-621) 
 

B. Requirements for a transfer on death deed: 

1. With limited exceptions, it shall contain the essential elements and formalities of a 
properly recordable inter vivos deed; 

2. Shall state that the transfer to the designated beneficiary is to occur at the 
transferor's death; 

3. Shall be recorded before the transferor's death in the land records of the clerk's office 
of the circuit court in the jurisdiction where the property is located; 

4. Shall comply with the requirements for recordation set forth in Virginia Code § 55-106 
et seq.) of Title 55 and shall be indexed by the clerk of court under the name of the 
transferor as grantor; 

 
As the Transfer on Death deed is intended to provide another means for a testamentary 
transfer of real estate, no consideration is required for the deed (but it may be 
accepted) and no delivery requirements (beyond recordation before the grantor’s 
death) is required for it to be effective.   (Va. Code §64.2-629) 
 
 

B. Revocation of a Transfer on Death Deed.   

Subject to different rules for deeds having more than one grantor, an instrument is 
effective to revoke a recorded transfer on death deed, if it meets both of the following 
requirements: the revoking instrument is one of the following: 

1. the revoking instrument is one of the following: 

a. A transfer on death deed that revokes the transfer on death deed or 
part of the transfer on death deed expressly; 

b. A transfer on death deed that names a designated beneficiary that is 
inconsistent with the designated beneficiary in a prior transfer on death 
deed; 

http://law.lis.virginia.gov/vacode/55-106/
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c. An instrument of revocation that expressly revokes the transfer on 
death deed or part of the transfer on death deed; or 

d. An inter vivos deed that expressly revokes the transfer on death deed 
or part of the transfer on death deed. 

2.  Acknowledgement and Recordation requirements. 

A second requirement is that the revoking instrument must be acknowledged by 
the transferor after the acknowledgment of the transfer on death deed being 
revoked and must be recorded before the transferor's death in the land records 
of the clerk's office of the circuit court where the deed is recorded.   (Va. Code 
§64.2-630) 

3. Transfer on Death deeds having more than one transferor 

If a transfer on death deed is made by more than one transferor revocation by a 
transferor does not affect the transfer on death deed as to the interest of 
another transferor; and a transfer on death deed of joint owners is revoked only 
if it is revoked by all of the living joint owners. 

After a transfer on death deed is recorded, it can be revoked only by an effective 
revocatory instrument recorded prior to the death of the transferor and may not 
be revoked by a revocatory act taken against or on the original or a copy of the 
recorded transfer on death deed. 

The provisions for the revocation of a Transfer on Death deed does not limit the effect 
of an inter vivos transfer of the property during the life of the transferor.  (Va. Code 
§64.2-630) 

 

D. Rights of persons in the property that is subject to the Transfer on Death Deed during the life 
of the Transferor 

Basically, a Transfer on Death Deed acts like a will in terms of its effect on the underlying 
real estate and the parties possibly impacted by the deed upon the death of the 
transferor -- it has no effect until death.  Specifically, the Code of Virginia provides that 
during a transferor's life, a transfer on death deed does not: 

1. Affect an interest or right of the transferor or any other owner, including the 
right to transfer or encumber the property; 
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2. Affect an interest or right of a transferee, even if the transferee has actual or 
constructive notice of the deed; 

3. Affect an interest or right of a secured or unsecured creditor or future creditor 
of the transferor, even if the creditor has actual or constructive notice of the 
deed; 

4. Affect the transferor's or designated beneficiary's eligibility for any form of 
public assistance; 

5. Create a legal or equitable interest in favor of the designated beneficiary; or 

6. Subject the property to claims or process of a creditor of the designated 
beneficiary. 

 (Va. Code §64.2-631). 

E.  A Transfer on Death Dead will not escape the claims of Creditors. 

After the death of the transferor property transferred at the transferor's death by a 
transfer on death deed is subject to claims of the transferor's creditors, costs of 
administration of the transferor's estate, the expenses of the transferor's funeral and 
disposal of remains, and statutory allowances to a surviving spouse and children of the 
transferor including the family allowance, the right to exempt property, and the 
homestead allowance to the extent the transferor's probate estate is inadequate to 
satisfy those claims, costs, expenses, and allowances.  The transferor may direct, by his 
or her will, the source from which liabilities will be paid upon his or her death.  (Va. 
Code §64.2-634). 

F.  No Warranties or Covenants of Title are effective. 

I don’t know why, but A transfer on death deed transfers property without covenant or 
warranty of title even if the deed contains a contrary provision.  (Va. Code §64.2-634).  
This raises questions about the limitations this might create for title insurance purposes, 
but no more than that related to a devise of real estate by will. 

 

 
II. Estate Recovery of Principle Residence 

Virginia has enacted a Medicaid Estate Recovery Program designed to recover back from a 

Medicaid recipient’s estate the funds spent on that individual and/or his, her, or they’s spouse 
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by Medicaid during lifetime.   A copy of the Medicaid regulations is included with the materials 

for this section.   Generally, The Commonwealth will seek adjustment or recovery from the estate of 

an individual who was age 55 or older when that person received medical assistance. Except as noted in 

subdivision 2 of this subsection, the Commonwealth shall recover amounts up to the total amount spent 

on the individual's behalf for medical assistance for items or services provided for the individual under 

the State Plan.  (12VAC30-20-141). 

However, there are certain exemptions to the amount recovered for dual eligible Medicare and 

Medicaid beneficiaries – it pays to make sure credit is given for certain Medicare eligible expenses. 

This Estate Recovery program can have a major impact on the estates of Medicaid recipients, especially 

those owning real estate at their death.   If you are at the VAELA Unprogram, it is assumed that you are 

already familiar with the distinction Medicaid makes between “countable resources” and “non-

countable resources”; and of course, a primary residence is treated for Medicaid eligibility purposes as a 

non-countable resource.   However, Elder Law attorneys need to be aware of, and make sure to advise 

their clients of this potential action by the Commonwealth.   In my experience and from contributions on 

the VAELA and other listservs, it appears the Commonwealth of Virginia is ramping up its Estate 

Recovery Program. 

Practitioners should also be aware of the current maximum value of real estate that may be considered 

as exempt residential real estate for Medicaid in Virginia:   $560,000. 

 

III. Pesky English Real Estate Rules finally abolished in Virginia 

Beginning in 1607, the common law of England has ruled supreme in Virginia, and this principle 

was formally adopted long ago into the Code of Virginia (see, e.g., Code of Virginia 1-200), 

however, the legislature did not provide a mechanism for changes in the Common of Law of 

England in England to ripple through to our legal system.     

The Doctrine of Worthier Title became part and parcel of Virginia law because of its English 

Common law pedigree.   Thus, while our English brethren abolished it in 1833, it remained an 

active tenant of Virginia law until it was finally abolished in Virginia as a rule of law and as a rule 

of construction in 2007 (Va. Code § 55-14.1). 

Both England and Virginia abolished the Rule in Shelly’s case in the early part of the Twentieth 

Century (Virginia Code § 55-14), but it lives on in first year Property courses in most major law 

schools.   

A brief blurb on each of these Rules is in the materials. 
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IV. The use of Life Estates in Medicaid Planning 

As noted above, a principle residence of a Medicaid applicant is not treated as a countable 

resource for eligibility purposes.  (See the Medicaid Manual Materials attached).  However, that 

does not mean the life estate interest is not subject to Virginia’s Estate Recovery program 

unless it meets certain qualifications.  Basically, the applicant, if purchasing a life estate as a 

principle residence, must reside in the property for at least one year. 

 

V. What Real Estate can be exempt as a Non-Countable Resource? 

The basic principle is that ownership of a dwelling occupied by the applicant as his, her, or 
they’s home does not affect eligibility for Medicaid.  An individual's home is property that 
serves as his or her principal place of residence.   An individual's principal place of residence 
is the dwelling the individual considers his, her, or they’s established or principal home and 
to which, if absent, he, she, or they intends to return. It can be real or personal property, 
fixed or mobile, and located on land or water. Only one resource can be exempted as home 
property. 
 
In addition, property essential to the operation of the home is exempted.  Property 
essential to the operation means: 
 

a.    land used for regular production of any food/goods for the household's 
consumption only, including vegetable gardens; pastureland for livestock raised 
for milk or meat; and to raise chickens, pigs, etc.; and outbuildings used to 
process and/or store any of the above.  The amount of land necessary to support 
animals named above is established by the local extension service. However, 
only actual land being used to support the animals will be allowed. 

b.  driveways connecting the homesite to public roadways. 
c.  land necessary to the homesite to meet local zoning requirements (e.g. 

building site, mobile home sites, road frontage, distance from road, etc.). 
d.  land necessary for compliance with state local health requirements (e.g., 

distance between home and septic tank(s)); 
       e.  water supply for the household. 
       f.  existing burial plots. 
       g.  outbuildings used in connection with dwelling, such as garages or tool 

sheds. 
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 This can be a very valuable means to exclude real estate that would otherwise cause an 

over resourced application.   Practitioners should note that many localities handle this 

exemption in varying ways. 

 

The attached materials contain various other methods of exempting real estate from a 

Medicaid Applicant’s countable resources and we will attempt to discuss some of the creative 

ways to make use of such techniques.  

In addition, please review the materials for a discussion of methods of transfer and to whom 

transfers of real estate may be made to prepare an individual to become eligible for Medicaid. 


