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MEDICAID ELIGIBILITY RULES FOR THE ELDERLY LONG-TERM CARE APPLICANT

History and Developments, 1965-1998

INTRODUCTION

Medicaid has been described in some judicial opinions as “an aggravated assault on the English language, resistant to

attempts to understand it.” 1  In fact, one commentator noted that a “key concept about Medicaid is that no one really

knows what it means.” 2  This is especially true when dealing with the Medicaid spousal impoverishment provisions.
The Medicaid spousal impoverishment provisions are designed to prevent the community spouse from being forced into
poverty before the institutionalized spouse becomes eligible for Medicaid. The community spouse is the spouse that still

lives in the community. 3  The institutionalized spouse is the spouse in a nursing home or a Medicaid financed community

based long-term care program. 4  This commentary provides an overview of spousal impoverishment and related transfer
of asset issues.

Part I presents a brief overview of the history and background of the Medicaid program. This includes legislative changes
to the Medicaid program, *252  such as the Supplemental Security Income for the Aged, Blind, and Disabled, the
Medicare Catastrophic Coverage Act of 1988, and the Omnibus Budget Reconciliation Act of 1993.

Part II discusses the “income-first” rule. The basic issue examined is whether the institutionalized spouse, in cases where

the community spouse's income is below the “minimum monthly needs allowance,” 5  must transfer either income of the
institutionalized spouse or resources of the institutionalized spouse (income resulting from investment of a portion of
the institutionalized spouse's share of the marital resources) to make up the difference between the community spouse's
monthly income and the minimum monthly maintenance needs allowance. Finally, Part III looks at recent legislative
action that has criminalized the fraudulent transfer of assets for the purpose of achieving Medicaid eligibility.

I. BACKGROUND: HISTORY AND AMENDMENTS TO THE MEDICAID PROGRAM

To gain a better understanding of spousal impoverishment provisions, and recent legislative actions dealing with the
transfering of assets, a history of the Medicaid program is beneficial.

Medicaid, enacted in 1965 as Title XIX of the Social Security Act, 6  is a cooperative program run on both the state
and federal levels. The program is designed to provide medical assistance to persons whose income and resources are

insufficient to meet the costs of necessary care and services. 7  The federal government shares the cost of running the
Medicaid program with the states. In return, the participating states must comply with the requirements imposed by the

Medicaid statute and regulations promulgated by the Secretary of Health and Human Services. 8
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To qualify for Medicaid, a person must be an American citizen, or permanent resident alien, and must live in the state
where Medicaid benefits are sought. In addition, Medicaid applicants must show that they are aged, blind, disabled,

or the parent of a minor child, and that they are financially needy according to program criteria. 9  An applicant for
Medicaid assistance establishes *253  financial need when the applicant's (or couple's) income and resources fall below
Medicaid ceilings.

Congress has made several attempts in the last 30 years to amend the Medicaid program to make it more effective. The
historical changes relevant to the scope of this commentary are Supplemental Security Income for the Aged, Blind, and
Disabled, the Medicare Catastrophic Coverage Act of 1988, and the Omnibus Reconciliation Act of 1993.

A. Supplemental Security Income for the Aged, Blind, and Disabled

In 1972, Medicaid programs were significantly impacted by the establishment of a new, federally administered,

categorical welfare program entitled Supplemental Security Income for the Aged, Blind, and Disabled (SSI). 10  The SSI
replaced three state-administered categorical assistance programs—Old Age Assistance, Aid to the Blind, and Aid to

the Permanently and Totally Disabled. 11

In many states, establishment of the SSI program greatly increased the number of categorical assistance recipients in

comparison with the number of individuals eligible under prior state-administered programs. 12  Increasing the number
of categorical assistance recepients, and simultaneously requiring that such recepients receive Medicaid benefits, would
have had the effect of financially crippling some states. Fearing that this would cause some states to withdraw from

the cooperative Medicaid program, Congress offered states the section 209(b) option. 13  Under this option, states could
choose to provide Medicaid benefits only to those persons eligible for Medicaid before the establishment of the SSI

program. States selecting this option were required to adopt a spend-down provision. 14  The spend-down provision
allowed individuals eligible for SSI, with income exceeding the 1972 Medicaid eligibility standard, to become eligible for
Medicaid benefits each month after spending down on medical care the amount of their income in excess of the state

standard. 15

*254  Application of the spend-down provision has had both positive and negative consequences. On the positive side,
an individual who otherwise would never be eligible for Medicaid benefits is provided with Medicaid coverage for medical
care. This occurs once the individual's income is reduced to a income level where the individual no longer can afford to
pay for medical care. On the negative side, the incentive to spend down in order to qualify for Medicaid benefits actually

has increased the costs of health care. 16

When originally enacted, there was no issue as to whether § 209(b) authorized a state to use criteria more restrictive than
that used in the SSI program. However, when Congress passed the Medicare Catastrophic Coverage Act of 1988, an
issue arose concerning whether section 303(e)(5) of the Act, which provided that a state's methodology for determining
Medicaid eligibility “may be less restrictive, and shall be no more restrictive, than the methodology “used in the SSI

program” effectively repealed section 209(b). 17  However, the first court to address the issue held that, section 209(b)

“does not repeal § 303(e), partially or otherwise.” 18

B. Medicaid Catastrophic Coverage Act of 1988

Prior to 1988, in determining the extent of medical assistance, states could consider income and resources that were
available to a Medicaid applicant. All of the assets of the community spouse, as well as the institutionalized spouse,

were deemed available to the institutionalized spouse. 19  This rule created hardships for the community spouse, who was
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forced to spend down virtually all of the couple's assets to Medicaid eligibility levels for the institutionalized spouse to

qualify for Medicaid. 20  In addition, once the institutionalized spouse became eligible for Medicaid, most of the couple's
income had to be spent on nursing home care for the institutionalized spouse. This “often had the unintended effect of
encouraging seniors to divorce their spouses in nursing homes rather than be impoverished by the Medicaid requirement

that the couple liquidate virtually all of their assets before the institutionalized spouse would be eligible for Medicaid.” 21

*255  To counteract the problem, Congress passed the Medicare Catastrophic Coverage Act of 1988 (MCCA). 22

The MCCA contained a federal spousal impoverishment provision that Congress hoped would solve the problem of

community spouse impoverishment. 23  The primary purpose of the MCCA was “to end th[e] pauperization [of the
community spouse] by assuring that [there was] … a sufficient—but not excessive—amount of income and resources

available” when the other spouse is institutionalized in a nursing home. 24  In drafting the legislation for the MCCA,
Congress also directed special attention toward revising the eligibility and asset allocation rules, which were believed to

be at the heart of contributing to spousal impoverishment. 25  The MCCA created a distinction between the attribution
of income and resources for Medicaid eligibility purposes, setting aside minimum amounts of income and resources for
the community spouse. Under the MCCA, all income, whether earned or unearned, is counted as income available for

the long-term care of an institutionalized spouse. Only specific deductions may be applied against the income. 26

The MCCA established the community spouse resource allowance (CSRA). 27  The CSRA is determined at the time the
institutionalized spouse applies for Medicaid benefits and is not considered available to the institutionalized spouse for

Medicaid eligibility purposes. 28  The CSRA allows the *256  community spouse to protect assets equal to the greater
of $12,000 or the spousal share, but not to exceed a total of $60,000, subject to being increased yearly by the same

percentage that the consumer price index increases. 29  The spousal share is one-half of the couple's total resources. 30  The

institutionalized spouse has available for long-term care only those resources in excess of the CSRA. 31  Additionally, not

all of the marital assets are counted in determining the total assets of the couple. 32  Examples of uncounted assets include
the home where the community spouse actually lives, the land appertaining thereto, household goods, personal effects,
and an automobile. Also included, to the extent that the total value does not exceed such amount as the Commissioner
of Social Security determines to be reasonable, is the value of any burial space or any agreement for the purchase of a
burial space held for the purpose of providing a place for the burial of the individual, his spouse, or any other family

member, and other property that is considered important enough to the means of self-support. 33

In addition to the CSRA, to which the community spouse is entitled without penalty, the MCCA required states
to establish an income level that the community spouse could retain without affecting the institutionalized spouse's

eligibility for Medicaid. This amount is known as the minimum monthly maintenance needs allowance (MMMNA). 34

In most instances, before the MCCA established the MMMNA, community spouses, generally wives, had little or no
income of their own, and were left destitute when the institutionalized spouse had to pay over all income for long-term
care. The MMMNA established a sum sufficient to enable the community spouse to live independently in the community

above the poverty level. 35

The CSRA and the MMMNA work in conjunction through a process that was designed to protect the community
spouse from pauperization. The process begins when the married couple applies for Medicaid. The state agency calculates
the total value of the couple's resources. As noted above, in determining this amount, certain resources are considered
exempt and therefore excluded. Next, the CSRA is determined and resources equal to the CSRA *257  are allocated
to the community spouse. The remaining resources, over and above the CSRA, are available for the long-term care of
the institutionalized spouse.
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At this point, if either spouse is dissatisfied with the CSRA determination by the state agency, then the spouse may

request a fair hearing. 36  At the hearing, the agency determines the amount of the MMMNA. If either spouse establishes
that the income of the community spouse, in addition to the income generated from the CSRA, is inadequate to raise
the community spouse's monthly income to an amount equal to the MMMNA, then the hearing officer must revise

the CSRA to provide the community spouse with enough income-generating assets to meet the MMMNA level. 37  An
issue arises as to whether the institutionalized spouse must transfer either the monthly income of the institutionalized
spouse (“income first” rule) or whether the institutionalized spouse can transfer resources that generate enough income
to increase the community spouse's monthly income to the level of the MMMNA (“resource first” rule).

In addition to preeligibility spousal protection provisions, the MCCA established spousal protection rules that applied
after the institutionalized spouse already had qualified for Medicaid eligibility. Before the MCCA, any additional income
or resources received by the community spouse, after the institutionalized spouse had been granted Medicaid eligibility,
could be deemed available to the institutionalized spouse, thus contributing to the institutionalized spouse's long-term

care. 38  Under the MCCA, once the institutionalized spouse has established eligibility for Medicaid, no income or other

resources of the community spouse can be deemed available to the institutionalized spouse. 39

The process of defining the income and resources available to the institutionalized spouse has caused a great deal of

litigation. In Dullard v. Minnesota *258  Department of Human Services, 40  an institutionalized spouse, who already
had qualified for Medicaid benefits in Illinois, was relocated to a nursing home in Minnesota. Under Minnesota's
then-current Medicaid state plan, a couple had to spend down more for Medicaid eligibility in Minnesota than in
Illinois. The state agency in Minnesota pooled the couple's assets and redetermined the couple's CSRA, finding that
the institutionalized spouse had assets in excess of the maximum allowable. The institutionalized spouse appealed this
determination on the grounds that an asset determination had been made once at the beginning of the first continuous
period of institutionalization. The institutionalized spouse argued that redetermining the couple's assets was a violation
of sections 1396r-5(b)(1) and 1396r-5(c)(4) of the federal Medicaid statute. The court agreed with the institutionalized
spouse, holding that the Minnesota state agency had to determine eligibility for medical assistance benefits using asset
assessments from the first continuous period of institutionalization, applying credit for any spend down of assets. The
court further held that the state agency could not consider appreciation of assets, but could consider deterioration of

assets. 41

In Whitehouse v. Ives, 42  the court held that “retirement payments, received by a Medicaid recipient in his name and

admittedly paid for his retirement as part of the retiree's ‘total income,”’ constituted available income. 43  The court also

held that mandatory tax withholdings constituted income available to the institutionalized spouse. 44

The courts also have had the opportunity to determine whether court-ordered payments, in relation to both spousal
support and child support, constitute income available to the institutionalized spouse. In Tarin v. Commissioner of the

Division of Medical Assistance, 45  the court was presented with the issue of whether child support payments, made by the
institutionalized spouse, constituted available income. The plaintiff was not allowed to deduct child support payments
from available income, thus increasing the amount that was required to be contributed by the plaintiff toward nursing
home care. This caused a great hardship to the plaintiff, because the amount required for long-term care plus child-

support obligations exceeded the total remaining income. 46  In essence, it was impossible to pay both. The court held
that the child support payments constituted income available to the plaintiff. The *259  court reasoned that “as a result
of his divorce … [the plaintiff's] assets and income alone are considered for the purposes of Medicaid eligibility and
benefits determination; he need not account for any resources of his former spouse. Correspondingly he may not claim

any deduction for any … family allowance.” 47  At least one court has allowed a deduction for a portion of child support

payments, thus making available only the remaining portion of the income used to pay child support. 48
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In Ussery v. Kansas Department of Social and Rehabilitation Services, 49  the court addressed the issue of spousal support
payments. It was determined that court-ordered spousal support constituted available income to the institutionalized

spouse. 50  In so holding, the court relied partly on the fact that the plain language of the Kansas statute, similar to the
federal Medicaid statute, granted an allowance to a community spouse and contained no comparable provision granting

a similar allowance to a former spouse. 51

The process of establishing the MMMNA is another area that has been the center of much legal controversy. The
Medicaid statute provides that, if the MMMNA is not sufficient to meet the needs of the community spouse, then that

spouse has a right to a fair hearing to seek an increase in the allowance. 52  The community spouse must make a showing

that more income is needed “due to exceptional circumstances resulting in significant financial distress.” 53

In Gomprecht v. Sabol, 54  the court faced the issue of whether, in an action for spousal support by a community spouse
against an institutionalized spouse, the minimum monthly needs allowance standard must be applied, or *260  whether
the court is free to apply the prior standard of living measure. The plaintiff argued that using the prior lifestyle standard
of living rather than the minimum monthly needs allowance should be allowed. The state hearing examiner and the
family court both agreed with the plaintiff, stating that the court has discretion to grant support when it is deemed

appropriate based on the circumstances before it. 55  The New York Court of Appeals reversed the lower court. 56  The
appellate court reasoned that the purpose of the MCCA was “to end the pauperization of the community spouse by
assuring that the community spouse has a sufficient—but not excessive—amount of income and resources available while

the institutionalized spouse is in a nursing home at Medicaid expense.” 57  The court said that, in essence, the petitioner

sought to have the public subsidize her prior lifestyle. 58  At least one commentator has expressed disagreement with the

Gomprecht decision, noting that an issue remains as to what constitutes exceptional circumstances. 59

Partly in response to the Gomprecht decision, in the case of Jenkins v. Sabol, 60  a suit was filed seeking to enjoin the
New York state courts from applying the exceptional circumstances standard. The plaintiffs claimed that the ruling
in Gomprecht violated federal law and that Congress had intended state court support orders to be based on a less

demanding standard than exceptional circumstances. 61  The court disagreed with the plaintiffs, stating that “§ 1396r-5(d)
(5) appears to be intended to do no more than permit State courts to apply a more lenient standard in support proceedings

in State courts if they chose to do so.” 62

In Burinskas v. Department of Social Services, 63  the court faced the question of whether the exceptional circumstances

standard was properly applied in refusing to allocate resources to the spouse of an institutionalized applicant. 64

The plaintiffs claimed that their assets should be reallocated, with the community spouse's assets increased, and the
institutionalized spouse's assets decreased, due to the fact that the community spouse suffered from emphysema and, as
a result, incurred particular expenses for snow removal, home maintenance, lawn care, and housecleaning chores that

he was unable to perform himself. 65  The hearing officer refused the plaintiff's request recognizing that, under Medicaid
law, resources may be allocated to the spouse of an institutionalized applicant only if the spouse needs income “due to

exceptional *261  circumstances resulting in significant financial duress.” 66  The hearing officer went on to hold that
expenses such as snow removal and lawn care were typical everyday expenses and thus not exceptional enough to warrant

a resource allocation. 67  The court held, as a matter of law, that the hearing officer relied upon a misinterpretation of

the exceptional circumstances standard. 68  The court stated that the language of the MCCA 69  does not require that the

expenses themselves be exceptional. 70
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The MCCA established other provisions closely related to the spousal impoverishment provisions. The provisions dealt
with the amount of time during which an institutionalized spouse could be ineligible for Medicaid benefits due to a
transfer of assets. These transfer of asset provisions extended from 24 to 30 months the period of time during which

an institutionalized spouse is ineligible after transferring assets for less than fair market value. 71  This period of time,

which could result in Medicaid ineligibility, is known as the look-back period. 72  It applied to all transfers, except certain

exempt transfers, such as transfers from one spouse to another, occurring on or before July 1, 1988. 73  The 30-month
time period began either on the date of the institutionalization or the date of the application for Medicaid, whichever

was later. 74  The provisions had the effect of disqualifying the patient for Medicaid benefits for the lessor of either 30
months from the date of transfer or a period equal to the value of the assets transferred divided by a deemed average

monthly cost of a nursing home. 75

The MCCA transfer of asset provisions were significantly altered by the Omnibus Budget Reconciliation Act of 1993.

C. Omnibus Budget Reconciliation Act of 1993

A Medicaid applicant's transfer of nonexempt assets for less than fair market value has been of particular concern for
Congress. While the MCCA established some provisions to address this issue, Congress felt the need to *262  further
refine these provisions through the Omnibus Budget Reconciliation Act of 1993 (OBRA '93). As a result, transfers made
prior to August 11, 1993, are governed by the MCCA, while transfers made on or after this date are subject to the

provisions of OBRA '93. 76  Under OBRA '93, the look-back period for disposition of nonexempt assets, for less than fair

market value, was extended from 30 months to 36 months. 77  In the case of trusts, the look-back period was extended to
60 months. This applied to both a revocable trust “other than to or for the benefit of the Medicaid recipient or spouse”
and “an irrevocable trust of assets which cannot be paid under any circumstances to the individual or spouse, and to a

prohibition on the payment of income from an irrevocable trust to the individual or spouse.” 78

Any transfer of assets for less than fair market value, or the establishment of such aforementioned trusts during the look-
back period, will result in a period of Medicaid ineligibility. The precise length of Medicaid ineligibility that results from
a less than fair market value transfer depends on the uncompensated value of the transferred asset. To determine the
period's length, “divide the total, cumulative, uncompensated value by the average monthly cost of nursing home care

for a private-pay patient in the patient's locality as of the date of the Medicaid application.” 79  Federal law permits an

indefinite penalty period. 80

The transfer of asset provisions of OBRA '93 essentially left undisturbed the spousal impoverishment provisions
established under the MCCA. Thus, any transfer to the institutionalized individual's spouse, by the institutionalized
individual, by the institutionalized individual's spouse to a third party for the sole benefit of the spouse, or to a blind or

disabled child is exempt. 81  Also exempt are transfers of a Medicaid applicant's home to a dependent child *263  who
has resided in the home for a period of at least two years prior to the institutionalization and has cared for the applicant.
In addition, transfers of a Medicaid applicant's home to a sibling, with an equity interest, who has resided in the home

for at least one year prior to the institutionalization are also exempt. 82

The transfer of asset provisions of OBRA '93 also altered the rules concerning multiple transfers. Prior to OBRA '93, the

periods of ineligibility ran concurrently, and the transferor was able to benefit by overlapping periods. 83  Under OBRA

'93, the periods of ineligibility run consecutively. 84
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The institutionalized spouse is not without recourse from a blanket application of the transfer of asset provisions. The
Medicaid applicant can avoid a period of ineligibility by overcoming the presumption that the assets were transferred at

less than market value for the sole purpose of qualifying for Medicaid. 85  Generally, if an applicant makes a gift without
retaining any interest in the property, and provided that the primary intent was not to become eligible for Medicaid, then

the transfer will not be penalized. 86  If an applicant cannot overcome the presumption that the assets were transferred
solely for Medicaid eligibility purposes, then the applicant still can eliminate the period of ineligibility by undoing the

transfer. In other words, the applicant must instruct the transferee to return the assets to the applicant. 87  In addition,
the Medicaid statute provides that, if the state determines, under procedures established by the state, that the denial of

eligibility would work an undue hardship, then the applicant shall not be ineligible for Medicaid. 88

OBRA '93 also had the effect of limiting the types of trusts that could be used to shield assets of the Medicaid applicant.
There are three characteristics of a trust that are considered in determining whether the trust constitutes an asset of the
Medicaid applicant.

The first, and most important, characteristic is whether the trustee is given any discretion in making distributions from the
trust. Only assets in trusts that are nondiscretionary are exempt from consideration when calculating Medicaid eligibility.
The second characteristic is whether the trust is self-settled. A trust is self-settled if it contains assets of an applicant
established *264  by the applicant, the applicant's spouse, a court, or anyone acting upon the request of the applicant

or the applicant's spouse. 89  If it is self-settled, then the beneficiary of the trust eventually will become eligible, but first
will have to endure a period of ineligibility. When the applicant places assets in trust, the applicant will be treated just
as if the assets were transferred for less than their fair market value.

The third characteristic is whether the trust is revocable or irrevocable. This inquiry deals directly with the question of

whether the assets are available to the applicant. 90  If the trust is revocable, then it will be considered an available asset
of the applicant for Medicaid eligibility purposes. However, it should be noted that no period of ineligibility arises from
a transfer of a revocable trust, because the assets are still regarded as available. Any payments made from a revocable
trust to third parties are treated as assets transferred for less than fair market value. Therefore, they are subject to the
60-month look-back period. On the other hand, if the trust is irrevocable, then only the assets of the trust that could
be paid to the applicant under any circumstances are considered available to the applicant. Because of this, assets that

cannot be paid to the individual are subject to the 60-month look-back period. 91

OBRA '93 exempts the following three types of trusts from being considered available resources for Medicaid eligibility
purposes: (1) trusts for the benefit of a disabled person under age 65, provided the state will receive reimbursement

for medical assistance upon the beneficiary's death; 92  (2) income cap trusts, so long as the state will be the remainder

beneficiary to the extent of the assistance paid; 93  and (3) pooled-asset income trusts for a disabled person, managed by

a nonprofit association, so long as the state may recoup Medicaid assistance at the beneficiary's death. 94

In addition to the transfer of asset provisions and the limiting of trusts that may be established and not considered
available to the Medicaid applicant, OBRA '93 contained provisions requiring states to implement Medicaid estate
recoveries. An estate recovery is the “recovery of any medical assistance correctly paid on behalf of an individual under

the State plan from the estate of the individual. 95

The state has two means of recouping some of the monies expended on the medical care of the deceased institutionalized
individual. First, the state can place a property lien on the residence of the institutionalized spouse. *265  However,
there are certain exceptions. The state cannot place a property lien on the residence if the “community spouse, a disabled

or minor child, or a relative who can claim an equity interest in the home continues to live in the residence.” 96  Second,
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the state can bring a claim against the estate of the deceased Medicaid beneficiary. This includes all real and personal
property included within the estate under state probate law.

II. INCOME-FIRST OR RESOURCE-FIRST APPROACH

The enactment of the spousal impoverishment laws within the MCCA prompted a surge of litigation over the intention
and meaning of its provisions. A central point of contention has been whether institutionalized spouses can transfer their
income before transferring their resources to the community spouse in cases where the community spouse's monthly
income falls below the MMMNA. In general, the income of the institutionalized spouse would be transferred to the

community spouse in the form of the community spouse's monthly income allowance (CSMIA). 97

Allowing the institutionalized spouse to transfer resources before income has two main advantages. First, the community
spouse would continue to have a source of income, generated by the resources, after the death of the institutionalized
spouse. Second, the institutionalized spouse would have to spend down less to qualify for Medicaid, thereby sheltering
more resources.

There are disadvantages, however, for nursing homes and the state. The disadvantages for nursing homes were

acknowledged by a New Jersey federal court in Cleary v. Waldman. 98  The court stated that the statutes and regulations
of New Jersey mandate that “Medicaid nursing homes have an obligation to fill at least 45% of their beds with Medicaid

patients, at a substantial loss per patient.” 99  To cover the loss, the nursing homes must increase their price to private
patients. The court went on to acknowledge that, if the resource first rule were to be applied in New Jersey, then a
substantial number of patients immediately would become Medicaid patients, thus reducing even further the number of
private-pay patients who have to carry the losses incurred by Medicaid patients. In addition, allowing spouses to shelter
substantially more assets also would lead to fewer private-pay patients, who would have to shoulder an ever-increasing

share of nursing home costs. 100

*266  The disadvantages to the state are primarily due to the state having to provide more funding for medical assistance.
One commentator has suggested an alternative to reduce the disadvantage suffered by a state using a resource-first

approach. 101  This alternative is based on the estate recovery provisions of OBRA '93. According to these provisions,
once the community spouse's MMMNA is met, possibly through the transfer of assets from the institutionalized
spouse, any leftover monthly income of the institutionalized spouse is made available to reimburse the state for the
provided medical assistance. The commentator suggests modifying the estate recovery provisions to allow states to seek

reimbursement from the estate of a deceased community spouse. 102  As a result, the community spouse maintains a
standard of living that exceeds the federal poverty level, even after the death of the institutionalized spouse. In addition,
the state recovers any leftover assets, thereby ensuring that reimbursement for medical assistance occurs.

The states have balanced the above-mentioned factors, and have come to different conclusions as to what method to
follow in increasing the monthly income of the community spouse. At the present time, there is no nationwide approach
being followed. There are three different approaches adopted by the states: the income-first approach, the resource-first
approach, and a hybrid of the two.

A. Income-First Approach

States that follow an income-first approach divert the income of an institutionalized spouse to the community spouse
in order to meet the MMMNA, before diverting any resources of the institutionalized spouse. The main argument for
allowing a state to establish an income-first approach comes from the opinion of the Secretary of Health and Human
Services. The Health Care Financing Administration has emphasized that states have the option to use the income-
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first rule or to apply some other reasonable interpretation of the law until final regulations specifically addressing this

issue are published in the Federal Register. 103  The argument is further strengthened by the view that the Secretary's
interpretation is entitled to deference because “in a situation of this kind, Congress entrusts to the Secretary rather than

to the courts, the primary responsibility for interpreting the statutory term.” 104

In Thomas v. Commissioner of the Division of Medical Assistance, 105  community spouses of nursing home residents sued
the Commissioner of the Division of Medical Assistance seeking judicial review and declatory relief. *267  The court
was faced with the question of whether 42 U.S.C. section 1396r-5 of the MCCA permits the CSMIA to be deemed part
of the community spouse's income for purposes of determining whether the CSRA needs to be readjusted at the time

eligibility is determined. 106  The court held that “§ 1396r-5 [of the MCCA] does not prohibit the attribution of income

for eligibility purposes. Therefore, the commissioner was within his authority to adopt the income first approach.” 107

The commissioner denied the Medicaid applicant's application because his resources exceeded the eligibility limits. The
community spouse requested a fair hearing, arguing that the CSRA should be increased because her monthly income
fell below the MMMNA. Using the income-first rule, the commissioner deemed the institutionalized spouse's income
available to the community spouse to the extent necessary to meet the MMMNA. Because this allocation of income
was sufficient to raise the community spouse's income to the MMMNA level, the hearing officer concluded that there
was no need to adjust the CSRA. This left the institutionalized spouse with more resources available to pay for medical
assistance, and as a result the institutionalized spouse was unable to qualify for Medicaid.

The plaintiffs alleged that the income-first rule, which required that the income from the institutionalized spouse be
attributed to the community spouse before determination of Medicaid eligibility, violated the federal Medicaid statute.
The plaintiffs argued that income of the institutionalized spouse should be attributed to the community spouse only after
eligibility has been determined and, because the CSRA calculation is a prerequisite to determining eligibility, a regulation
that attributes income of the institutionalized spouse to the community spouse violates the Medicaid statute. The court
refuted these arguments stating that, “while it is true the CSMIA applied after eligibility had been determined, this did

not mean that income could be deemed only after eligibility has been determined.” 108  In addition, the court observed
that, unlike subsection (b)(1), which provides that “no income of the community spouse shall be deemed available to the

institutionalized spouse,” 109  the Medicaid statute contains no corresponding limitation on deeming income from the
institutionalized spouse to the community spouse. Further, the court stated it was not necessary to interpret the income-

first rule as violating the policy objectives underlying the MCCA. 110  “First, the community spouse still retained one-
half of the marital resources, in addition to the marital home, household goods, and other valuable assets .... Second, the

income-first rule ensured that the community spouse received a minimum amount of income *268  on which to live.” 111

The court noted, however, that a resource-first approach could be interpreted as subverting the MCCA policy objective
of requiring couples to bear a reasonable amount of the cost of institutionalized care, thereby preserving Medicaid

resources. 112

In Cleary v. Waldman, 113  the court considered whether the Social Security Act was violated as a result of New Jersey's
income-first rule. A nursing home resident and his wife sued the state of New Jersey, seeking the reallocation of assets
between them for the purposes of achieving Medicaid eligibility. The plaintiffs moved to preliminarily enjoin the state
from continuing to implement New Jersey's income-first rule to determine when an institutionalized spouse becomes
eligible for Medicaid benefits. The plaintiffs argued that they were entitled to a resource allowance, rather than having the
income of the institutionalized individual transferred to the community spouse. The plaintiffs relied on the plain language
of the statute, which stated that, if the resource allowance is inadequate to raise the community spouse's monthly income

to the MMMNA, then additional resources shall be allocated to the community spouse. 114  The issue of contention was

what may be included in the community spouse's income. 115  The plaintiffs contended that the language referring to
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the community spouse's income included only the community spouse's personal income and not any income that the
husband could transfer to the wife. The state, on the other hand, interpreted the same language to include any income
that the husband could transfer to the wife. Thus, under the state's interpretation, the CSRA would be revised only if the
institutionalized spouse's income, when transferred to the community spouse, was insufficient to bring the community
spouse's monthly income to the level of the MMMNA.

The court stated that to understand the actual point of contention between the parties, the issue must be looked at
in the context of all the provisions of the MCCA. The court looked at two provisions of the MCCA, in particular,
subsections (b)(2) and (d)(1)(B). Subsection (b)(2) refers to the attribution of income between the community spouse and

the institutionalized spouse. 116  “In short-hand terminology it incorporates a ‘name on the check’ rule.” 117  Basically,
for posteligibility purposes each spouse is entitled to his or her own income.

*269  Subsection (d)(1) refers to allowances that are offset from the income of the institutionalized spouse. 118  In
particular, the court looked at subsection (d)(1)(B), which states that, in determining the amount of the institutionalized
spouse's income applied monthly to pay for long-term medical care, “there shall be deducted from the [institutionalized]
spouse's monthly income the following … [a] community spouse monthly income allowance … but only to the extent

income of the institutionalized spouse is made available to (or for the benefit of) the community spouse.” 119

Upon looking at these provisons, the court described the issue as follows: “whether ‘the community spouse's income’
is limited to her separate income contained in subsection (b)(2) or whether it includes her monthly allowance under

subsection (d)(1)(B).” 120  The court observed that “the attribution of income provisions of subsection (b)(2) … do not
point to the plaintiffs' interpretation of ‘income’ as used in subdivision (e)(2)(C). That provision deals with resource, not

income, allocation.” 121  The court went on to state that, in light of the policy of the MCCA of requiring couples to bear
a reasonable amount of the costs of institutionalized care and thus preserve Medicaid resources, “it would be anomalous
to construe subsection (e)(2)(C) in such a manner as to exclude the institutionalized spouse's income from the calculation
and substitute for it resources which would provide the needed income to ensure that the community spouse received

her monthly needs allowance.” 122

B. Resource-First Approach

The basis for the resource-first approach is 42 U.S.C. section 1396r-5(f)(2)(A) of the MCCA. 123  The relevant part of

the statute states that the CSRA could be an amount established under subsection (e)(2) of the same Act. 124  Subsection
(e)(2) provides as follows:

If either the institutionalized spouse or the community spouse is dissatisfied with … (v) the determination of
the community spouse resource allowance … such spouse is entitled to a fair hearing … with respect to such

determination if an application for benefits has been made on behalf of the institutionalized spouse. 125

*270  At this hearing, if either spouse establishes that the CSRA is inadequate to raise the community spouse's monthly
income to the MMMNA, then “there shall be substituted, for the community spouse resource allowance … an amount

adequate to provide such a minimum monthly maintenance needs allowance.” 126  The proponents of the resource-first
approach claim that, in considering whether the income of the community spouse is sufficient to meet the MMMNA,
only the separate monthly income of the community spouse can be used and not the CSMIA.
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In Gruber v. Ohio Department of Human Services 127  the Ohio Department of Human Services appealed a decision of
the Delaware County Common Pleas Court, reversing its administrative decision to deny the institutionalized spouse's
application for Medicaid benefits. The Department claimed that the lower court erred by determining that resources,
instead of income, are to be transferred first, by the institutionalized spouse to the community spouse, to raise the monthly
income of the community spouse to the MMMNA. The Department argued that 42 U.S.C. section 1396r-5(d), which
refers to protecting income of the institutionalized spouse, should be applied before 42 U.S.C. section 1396r-5(e)(2)(C),

which refers to a revision of the community spouse resource allowance. 128

This was the same argument put forth by the defendants in Cleary v. Waldman. 129  However, unlike the Cleary court,
the court here did not accept the argument. Here, the court stated that the language of the MCCA is very specific and

provides that the CSRA is to be raised to meet the MMMNA. 130  The court observed that there is no similar language
concerning the CSMIA. The court went on to acknowledge that the MCCA implies that the CSRA is to be transferred
before a CSMIA is even considered, not after. In addition, the MCCA implies that the CSMIA is to be based upon not
only the original CSRA, but also the adjustment to the CSRA.

The court gave an example of how 42 U.S.C. section 1396r-5(d)(2) of the MCCA, which defines the CSMIA, states that
the CSMIA is an amount by which the MMMNA exceeds the amount of monthly income otherwise available to the

community spouse. 131  A community spouse would be eligible for a CSMIA only if either “the total final CSRA is not
sufficient to provide an income level set by the MMMNA, or if there are extenuating circumstances that require the …

[[[community spouse to] receive additional funds above the MMMNA.” 132  In addition, 42 U.S.C. section 1396r-5(d)
of the MCCA *271  provides for allowances to be offset from the institutionalized spouse's income only after the

institutionalized spouse is determined or redetermined to be eligible for Medicaid. 133  Thus, if the purpose of shifting
the income or resources is to bring the income of the community spouse up to the level of the MMMNA, then having a
hearing to determine the CSMIA would not serve this purpose. The court stated that, because “a pre-eligibility shifting
of income cannot take place, this is not a viable method for raising the community spouse's income level to the designated

MMMNA.” 134

Unlike the transferring of the CSMIA, the redetermination of the CSRA is not limited to a post-eligibility

determination. 135  Thus, the court held that, because “the MMMNA must be met, and since … [§] 1396r-5(e)(2)(C)
provides the only method to meet the MMMNA, the agency has no choice but to transfer over the amount of resources

that is necessary to raise … [the community spouse's income level] to meet the MMMNA.” 136

Similarly, in Kimnach v. Ohio Department of Human Services, 137  an institutionalized spouse appealed the denial of
Medicaid benefits resulting from a determination of excess resources on his part. The Department of Human Services
used an income-first approach. The court reversed the denial of Medicaid benefits. The court, using the same reasoning
as the Gruber court, held that “the plain and proper language of the federal provisions is that the CSRA must be revised

if a spouse shows that the original CSRA is inadequate to meet the MMMNA.” 138

Likewise, in Golf v. New York State Department of Social Services, 139  the New York Supreme Court, Appellate Division,
ruled that the “resources of the institutionalized spouse should be attributed first, to raise the income of the community
spouse to the level of the MMMNA before income from the institutionalized spouse is attributed to the community

spouse.” 140  The court also held that the petitioner was entitled to reasonable attorney's fees. 141

C. Hybrid Approach
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The hybrid approach leaves to the hearing officer's discretion whether to consider permissible income transfers before
increasing the CSRA. This approach is problematic because neither applicants nor advisors are aware of which types
of transfers will be permissible and which will not.

*272  III. CRIMINAL SANCTIONS FOR FRAUDULANT TRANSFER OF ASSETS TO GAIN MEDICAID
ELIGIBILITY

The United States Department of Justice ranks health care fraud as the number one white collar crime in the country. 142

Notwithstanding the benefits the Medicaid program provides for indigent people, there is a concern among lawmakers
that the program is being used for purposes for which it was not intended. Of grave concern to lawmakers is the fact that
many elderly persons are transferring assets prior to applying for Medicaid benefits in order to qualify for the program.
Although Congress addressed this issue with the enactment of ineligibility periods through MCCA and OBRA 93, due to
the increasing costs of nursing home care and a decreasing amount of resources available to pay for that care, Congress
found it necessary to enact harsher methods to further deter Medicaid fraud.

A. Health Insurance Portability and Accountability Act of 1996

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), 143  also known as the Kennedy-Kassebaum

Bill or the Health Care Reform Bill, was signed into law by President Clinton on August 21, 1996. 144  The primary
objective of HIPAA was to protect health insurance coverage for individuals. The main provisions of HIPAA dealt
with guaranteeing that workers may change jobs without losing health insurance coverage, prohibiting the termination
of coverage based on the expense of coverage, prohibiting the denial of coverage based on preexisting conditions, and

guaranteeing at least a 48-hour hospital stay for childbirth. 145

In addition to protecting health care insurance coverage for individuals, HIPAA contains accountability provisions that
establish new antifraud and abuse programs, establish a class of criminal health care offenses, and institute tougher civil

and criminal penalties for violations. 146

One provision, in particular, created a great deal of controversy—section 217 of HIPAA. 147  This provision made it
a federal crime to give away assets or set up trusts to qualify for Medicaid, if such transfers resulted in the imposition

*273  of a period of ineligibilty for Medicaid assistance. 148  However, because a transfer must result in a periods of
ineligibility, resource transfers that do not lead to periods of ineligibility under MCCA and OBRA '93 will not lead to
criminal sanctions.

This provision was condemned by many as being extremely harsh. In fact, opponents of the provision nicknamed it the

“Granny goes to jail law.” 149  Interestingly enough, the author of the provision remains unknown. Some sources have
stated that even the major sponsors of HIPAA, Senators Edward Kennedy (D-Mass.) and Nancy Kassebaum (R-Kan.)

knew nothing about the provision until after it had been passed into law. 150  Republican congressional aides claim that
the criminal penalties originated in the Senate Finance Committee in 1995, when Senator Bob Packwood (R-Ore.) was

the chairman. 151  They allege that the main targets of the bill were the attorneys and financial planners who advise the
elderly. Seemingly supportive of this allegation, an expert in the long-term care industry who supports HIPAA's criminal
sanctions stated that, in his opinion, the criminal sanctions would not be aggressively enforced, but rather they will have

a “tremendous chilling effect” on the legal community. 152  He went on to state that “[p]lenty of attorneys are scared to

death over this.” 153  This has led one commentator to question whether the true purpose of this legislation might have

been to inhibit Medicaid planning by attorneys, with the result that more elderly will buy long-term care insurance. 154
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In addition, there is a concern that some nursing homes may use the threat of criminal sanctions as a way to keep nursing
home residents paying a private pay rate, considerably higher than what Medicaid pays, well past the point of Medicaid
eligibility.

*274  Irrespective of the purpose of the criminal sanctions, the wording of section 217 is ambiguous in many respects
and has led to a great deal of unanswered questions. There are two different views of what imposition of a penalty
means under section 217. The first view suggests that no crime occurs if a disqualification period is not actually imposed
by the administrative agency. In other words, if the transferor waits out the disqualification period and then applies
for Medicaid benefits, no criminal sanctions would be imposed. The second view is of the opinion that waiting out the

disqualification period is no barrier to the criminal sanctions. 155

In the only case to deal with the issue thus far, Peebler v. Reno, 156  the plaintiff, on the advice of her attorney, had
transferred assests for purposes of Medicaid eligibility. Both the transferor and her attorney brought suit seeking a
declatory judgment that section 217 was unconstitutionaly vague in violation of the due process clause of the fifth
amendment. The court dismissed the complaint stating that the plaintiffs had no cause of action, because they had not
been indicted, arrested, or threatened with arrest. However, during the case, the government stated that, if the plaintiff
waited out the ineligibility period, and then applied for Medicaid, no criminal sanctions would be imposed. This seems
to support the view that criminal sanctions will be applied only if there is an imposition of a disqualification period.
However, this view has not been tested officially in any courts.

The statute is also ambiguous as to a penalty. Although the statute criminalizes the disposition of assets resulting in a
period of ineligibility for Medicaid, it does not seem to impose any penalty. The statute states that a penalty only attaches

“in the case of … a statement, representation, concealment, failure, or conversion.” 157  Thus, unless one interprets the
disposition of assets to be the equivalent of conversion, there appears to be no applicable criminal penalty.

A second question arises as to who can be prosecuted. The statute clearly applies to the transferor who then applies for
Medicaid benefits. However, the statute is not clear on whether individuals who act on behalf of the individual, such as a
trustee or guardian, will be criminally liable. Additionaly, individuals who assist or act on behalf of the transferor, such
as attorneys, may be liable under Title 18 U.S.C. section 2, which provides that “whoever commits any offense against
the United States or aids, abets, counsels, commands, induces or procures a commission of an offense by another, is

punishable as a principle ....” 158  Therefore, a transferor's attorney, financial planner, or guardian could possibly be held
accountable under section 217.

*275  Another point of confusion is whether the disposition of assets constitutes a felony or a misdemeanor. The wording

of section 217 states that felony penalties apply to providers of services for Medicaid recipients. 159  The provision goes
on to say that, in the case of any person other than a provider of services for Medicaid recipients, the penalty is a

misdemeanor. 160

Additional unanswered questions spurred by the legislation include the following: What is the government's
interpretation of knowingly and willfully? Does this require actual knowledge that the act of making the transfer is
a crime? Does it require that the transferor know that the present transfer might lead to a qualification for Medicaid
eligibility at some point? Is the act of transfer deemed to be criminal although there may be no intent? Does the statute
proscribe a transfer even if Medicaid eligibility is not the primary intention? and Can one avoid criminal sanctions by
reclaiming transferred assets, thereby eliminating the ineligibility period?

There also were many policy issues that made the bill unpalatable to some. First, a person may not know that the
transfer of assets constituted a crime until a state administrative agency reviews an application for Medicaid benefits to
see whether any transfer of assets would result in a period of ineligibility. This leads to the problem, in some cases, of the
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state administrative agency not making a determination of eligibility until months or years after the transfer occured.
This makes it difficult for attorneys to give clients absolute advice. In turn, if an attorney can't give absolute advice, then
this could have the effect of deterring attorneys from suggesting that their elderly clients apply for Medicaid.

Second, there seems to be an inherent unfairness due to the fact that the same practice of transferring assets, when done

in other areas of law, does not lead to the imposition of criminal sanctions. 161  For example, attorneys regularly advise
their clients to transfer assets in order to receive tax benefits and in other areas of estate planning.

The criminal sanctions of HIPAA suffered from much criticism during its shortlived existence as originally enacted.
Members of Congress were amazed to find out that such criminal sanctions even existed. Attorneys and Medicaid
applicants were unhappy with the poor drafting of the legislation, primarily due to the ambiguities contained therein.
There was no assurance as to what did or did not constitute a crime under this legislation. There was *276  public outcry
at the image of the government chasing down and convicting elderly nursing home residents with fines and time in prison.
In response to such pressures, various legislators attempted to amend section 217 of HIPAA.

The first of such efforts was attempted by Congressman Steven LaTourette (R-Ohio), who introduced House Bill 216

in the first session of the 105th Congress. 162  If passed, the Bill would have repealed the criminal penalty for fraudulent
disposition of assets in order to obtain Medicaid benefits. However, the Bill became moot with the passage of the Balanced
Budget Act of 1997.

B. The Balanced Budget Act of 1997

Congress amended HIPAA through the Balanced Budget Act of 1997 (BBA). 163  The language of HIPAA, before being
amended, stated that whoever “knowingly and willfully dispose[s] of assets … in order for an individual to become eligible

for medical assistance,” 164  under the federal Medicaid program, shall be criminally liable. The amendment changed
the language to “whoever … for a fee knowingly and willfully counsels or assists an individual to dispose of assets …

in order for an individual to become eligible for medical assistance,” 165  under the federal Medicaid program, shall be
criminally liable. This language had the effect of removing criminal liability from the person actually transferring the
assets and placing it on anyone who willfully counseled and assisted the person in disposing of the assets, namely the
transferor's attorney.

Although the amendment did clarify who could be held criminally liable for disposing of assets, many questions, which
were brought to light by the ambiguities of HIPAA, still remain. In fact, the new legislation has had the effect of creating
more questions and problems than before.

The legislation is open to interpretation. A narrow reading of the statute would bring criminal sanctions upon an attorney
only if the attorney counsels the client to transfer assets, and to apply for Medicaid during the resulting period of

ineligibility. This interpretation would be consistent with the dicta set forth in Peebler. 166

A broader interpretation of the new legislation would be that criminal sanctions attach as soon as an attorney advises
a client to transfer assets to become eligible for Medicaid, regardless of whether the client waits out the ineligibility
period before applying for Medicaid benefits. This interpretation *277  would place criminal sanctions upon attorneys
for actions over which they hold no control. The criminal sanctions would apply even if the attorney had specifically
counseled and advised the client not to apply for Medicaid benefits until after the period of ineligibility had expired.

In addition, even though the language of the statute does not hold the transferor criminally liable, there could be a cause

of action against the transferor under Title 18 U.S.C. section 2. 167  Thus, it would seem that the transferor could be held
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liable under the same legislation that attorneys feared would be used against them prior to the amendments. Apparently,
the BBA did not eliminate criminal liability for the transferor, but rather only limited criminal liability to the extent that

now the transferors could be charged with conspiracy. 168

It also has been argued that the new legislation involves a first amendment issue of free speech. An attorney can be held

criminally liable for giving advice about an action that, if the client had performed alone, is not illegal. 169  Thus, this
legislation has the effect of preventing an attorney from providing counsel to a client about legal activities that, in turn,
may lead to less effective representation by counsel.

One commentator has offered some options that an attorney can utilize in order to avoid possible criminal sanctions. 170

Clients should be informed of the consequences of the law for both the attorney and the client, including the possibility
of criminal sanctions. The attorney should have the client sign a statement indicating that the client understands when
the ineligibility period will expire, and that the client will agree to forego filing until the ineligibility period is over.

Another commentator has suggested that Congress should expand the look-back period to the point of making it
financially unfeasible to transfer assets for Medicaid eligibility, even going so far as to make the look-back period

unlimited. 171  This approach is problematic in that it imposes an immense limitation on the transfer of assets. In addition,
the administrative costs that would accrue from having to investigate all transfers ever made by an individual would
be immense.

The constitutional issues raised by the criminal sanctions provision have been challenged in two recent legal
developments. In one, the Attorney General of the United States, Janet Reno, sent an opinion letter to House *278
Speaker Newt Gingrich, which stated that the office of the Attorney General would not defend the constitutionality

of the criminal sanctions provision. 172  The opinion letter stated that “the Department of Justice will not defend the
constitutionality of Sec. 1128B(a)(6) because the counseling prohibition in that provision is plainly unconstitutional

under the First Amendment.” 173  On the surface, this statement made by the Attorney General seems to provide an
assurance that attorneys who advise their clients about gaining Medicaid eligibility will not be prosecuted. However, the
letter does not address the issue of prosecution by future Attorneys General. It is conceivable that some future Attorney
General might decide to prosecute under this provison. In addition, there is no assurance that state Medicaid fraud units
will not enforce the criminal sanctions provision. Partly because of these issues, the New York State Bar Association
(NYSBA) filed suit against the Attorney General.

In New York State Bar Association v. Reno, 174  the NYSBA asked the court to enjoin the Attorney General of
the United States from enforcing the criminal sanctions provision, alleging that the provision violated the First and
Fifth Amendments to the United States Constitution. The NYSBA argued that the criminal sanctions provision was
unconstitutional for the following reasons: “(1) it violates the First Amendment because it unconstitutionally restricts
free speech; (2) it violates the First Amendment because it is overly broad; and (3) it violates the Fifth Amendment

because it is vague.” 175  Attorney General Reno argued that she would neither defend the constitutionality nor enforce

the criminal sanctions provision; therefore a preliminary injunction was no longer needed. 176  The court stated that,
in order to obtain a preliminary injunction the movant must show: “(1) irreparable harm; and either (2) likelihood of
success on the merits; or (3) sufficiently serious questions going to the merits to make them a fair ground for litigation

and a balance of hardships tipping decidedly in favor of the movant.” 177  However, “where the moving party seeks to
stay governmental action taken in the public interest pursuant to a statutory … scheme, the district court … should not
grant the injunction unless the moving party establishes, along with irreparable injury, a likelihood [of success on the

merits] ....” 178
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In deciding that there was a showing of irreparable harm, the court quoted from Elrod v. Burns, 179  in which the Supreme
Court instructed that “the loss *279  of First Amendment freedoms, for even minimal periods of time, unquestionably

constitutes irreparable injury.” 180  The defendant argued that, because the Department of Justice would not enforce the
criminal sanctions provision, the NYSBA members would not face criminal sanctions, and therefore the plaintiff would
not suffer irreparable harm. The court disagreed with the defendant stating that the “irreparable harm that exists here

is the potential for self-censorship among NYSBA members.” 181  The court relied on the NYSBA's affidavits, which
stated that the criminal sanctions provision had “resulted in NYSBA members refraining from providing certain legal

counsel and assistance to clients.” 182  In addition, the court noted that Attorney General Reno did not provide any
assurance that NYSBA members would not be prosecuted on some future date or that state Medicaid fraud units would
not enforce the criminal sanctions provision.

Next, the court went on to decide the issue of likelihood of success on the merits. The court stated that “once a party shows
that a regulation deprives them of a protected First Amendment interest, the burden shifts to the Government to justify

the infringement.” 183  Attorney General Reno did not contest the unconstitutionality of the criminal sanctions provision
and therefore failed to meet the burden of justifying the infringement. The court granted the preliminary injunction and
ordered that “pending final judgement, the United States, its agents, servants, employees, attorneys, and all persons in
active concert and participation with the Defendant are enjoined from commencing, maintaining, or otherwise taking

action to enforce [the criminal sanctions provision].” 184

This ruling has the effect of protecting attorneys within the Northern District of New York from criminal prosecution for
advising clients on gaining Medicaid eligibility. However, this does not necessarily protect attorneys outside the district.

Although the Attorney General has stated that the Department of Justice will not prosecute under the criminal sanctions
provision, it has filed a notice of appeal in New York State Bar Association v. Reno. Thus, it remains to be seen whether
attorneys are safe from prosecution even in New York.

CONCLUSION

As can be seen, the Medicaid program and its provisions are among the most intricate and detailed legislation drafted
by Congress. The unceasing attempts by Congress to further refine the program have, in fact, hampered understanding
of the law instead of clarifying it, as intended. As one *280  court observed, the Social Security Act remains “almost

unintelligible to the uninitiated.” 185

The criminal sanction provision also has become a source of controversy. Although the Attorney General of the United
States has stated that the Department of Justice will not prosecute attorneys under the provision, it remains to be seen
whether attorneys can be assured that they are completely protected from the reach of this provision. In any event,
attorneys who assist elderly individuals with benefit applications or any other type of long-term financial planning must
keep abreast of the constantly changing laws that affect these individuals in order to provide effective counseling, as well
as to keep themselves out of trouble.
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1 Dobris, Medicaid Asset Planning by the Elderly: A Policy View of Expectations, Entitlement and Inheritance, 24 REAL PROP.
PROB. & TR. J. 1, 12 (1989).

2 Id. at 11.

3 The Public Health and Welfare Act defines a community spouse as “the spouse of an institutionalized spouse.” 42 U.S.C. §
1396r-5(h)(2) (1994).

4 Section 1396p(e)(3) provides, in part: “The term ‘institutionalized individual’ means an individual who is an inpatient in a
nursing facility, who is an inpatient in a medical institution and with respect to whom payment is made based on a level of
care provided in a nursing facility, or who is described in § 1396a(a)(10)(A)(ii)(VI) of this title.” 42 U.S.C. § 1396p(e)(3) (1994).

5 42 U.S.C. § 1396r-5(d)(3) provides, in part:
Each State shall establish a minimum monthly maintenance needs allowance for each community spouse which, subject to
subparagraph (C), is equal to or exceeds—(i) the applicable percent … of 1/12 of the income official poverty line … for a
family of 2 members; plus (ii) an excess shelter allowance (as defined in paragraph (4)).

6 Title XIX of the Social Security Act, 79 Stat. 343 (codified as amended at 42 U.S.C. § 1396).

7 Atkins v. Rivera, 477 U.S. 154, 156 (1986).

8 Id. at 156-57.

9 Bigler, Archer, & Regan, An Overview of Social Security, Medicare and Medicaid, 65 N.Y. ST. B.J. 14, 18 (1993). The criteria
needed to qualify for the Medicaid program can be found at 42 U.S.C. § 1396a(a) (1994).

10 Melady, Spending Down for Medicaid Eligibility in Section 209(B) States: Should the Procedures Be Changed?, 1 ELDER L.J.
199, 203 (1993).

11 Schweiker v. Gray Panthers, 453 U.S. 34, 38 (1981). The only state-administered program that was not replaced by the
enactment of SSI was the Aid to Families with Dependent Children (AFDC).

12 Mattingly v. Heckler, 784 F.2d 258, 262 (7th Cir. 1986).

13 42 U.S.C. § 1396a(f) (1994). Although § 209(b) was codified at 42 U.S.C. § 1396a(f), it is still commonly cited by the original
section number—§ 209(b), and those states that have selected the “§ 209(b) option” are thus called § 209(b) states.

14 42 U.S.C. § 1396a(f) (1994).

15 See Melady, supra note 10, at 203-04. This article argues that the § 209(b) state spend-down provisions are inherently faulty.
The author argues that application of the § 209(b) provision results in a discriminatory outcome. Specifically, the provision
favors a welfare recipient over a second person who receives a significant portion of his or her income from a source other
than welfare assistance, despite the fact that both may have the same level of income with only the source being different.

16 Hubbard, The Medicaid Cost Crisis: Are There Solutions to the Financial Problems Facing Middle-Class Americans Who
Require Long-Term Health Care?, 43 CLEV. ST. L. REV. 627, 638 (1995).

17 Cherry v. Magnant, 832 F. Supp. 1271, 1274 (S.D. Ind. 1993). A class action suit was brought against the Indiana Department
of Public Welfare claiming that Indiana's methodology for determing Medicaid eligibility for a married person who entered
an institution for medical treatment before September 30, 1989 was more restrictive than the methodology used under SSI
and therefore violated § 303(e)(5) of the Medicare Catastrophic Act, codified at 42 U.S.C. § 1396a(r)(2).

18 Cherry, 832 F. Supp. at 1277.

19 Schweiker, 453 U.S. at 37-38. The Supreme Court upheld the federal Medicaid statute, which permitted the states to “deem”
a spouse's income as “available” to the applicant. The Supreme Court based its decision partly on legislative history and the
intent of Congress.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101387251&pubNum=1224&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_1224_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1224_12
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101387251&pubNum=1224&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_1224_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1224_12
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101387251&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396R-5&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1d410000745d2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396R-5&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1d410000745d2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396P&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b250000f9dd6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396R-5&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_17df000040924
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132188&pubNum=780&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_780_156&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_156
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132188&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396A&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103842480&pubNum=102191&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_102191_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_102191_203
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103842480&pubNum=102191&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_102191_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_102191_203
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127850&pubNum=780&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_780_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_38
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986109904&pubNum=350&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_350_262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_262
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396A&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396A&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396A&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107124574&pubNum=1115&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_1115_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1115_638
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107124574&pubNum=1115&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=LR&fi=co_pp_sp_1115_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1115_638
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993184722&pubNum=345&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_345_1274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1274
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1396A&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_97200000bd010
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993184722&pubNum=345&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_345_1277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1277
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127850&pubNum=780&originatingDoc=Ia49d9ea15ae711dbbd2dfa5ce1d08a25&refType=RP&fi=co_pp_sp_780_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_37


MEDICAID ELIGIBILITY RULES FOR THE ELDERLY..., 20 J. Legal Med. 251

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 18

20 Barrett, Estate Planning in Depth, SB90 ALI-ABA 1365, 1378 (1997).

21 O'Neill & Beneze, A Guide to Medicaid's Spousal Impoverishment Rules, 84 ILL. B.J. 22 (1996).

22 42 U.S.C. § 1396r-5 (1994). Later, this legislation was repealed by Congress through the Medicare Catastrophic Coverage Act
of 1989 (PL 101-234), but the spousal impoverishment provisions were retained.

23 42 U.S.C. § 1396a(r)(2) (1994).

24 Cleary v. Waldman, 959 F. Supp. 222, 229 (D.N.J. 1997).

25 Torch, Spousal Impoverishment or Enrichment? An Assessment of Asset and Income Transfers by Medicaid Applications, 4
ELDER L.J. 459, 466 (1996).

26 Id. at 467. The specific deductions allowed include deductions for clothing and personal needs, Medicare premiums, fees paid
to conservators or appointed guardians, a monthly income allowance to the community spouse, allocations to minor children
not living with the spouse, a family allowance to qualified relatives of either the community spouse or institutionalized spouse,
and additional medical expenses deemed reasonable under state law.

27 42 U.S.C. § 1396r-5(f)(2) (1994). The relevant part of the statute states:
(2) Community spouse resource allowance defined. In paragraph (1), the “community spouse resource allowance” for a
community spouse is an amount (if any) by which— (A) the greatest of—(i) $12,000 … or, if greater (but not to exceed the
amount specified in clause (ii)(II)) an amount specified under the State plan, (ii) the lessor of (I) the spousal share contributed
under subsection (c)(1) of this section, or (II) $60,000 … (iii) the amount established under subsection (e)(2) of this section;
or (iv) the amount transferred under a court order under paragraph (3); exceeds (B) the amount of the resources otherwise
available to the community spouse (determined without regard to such an allowance).

28 42 U.S.C. § 1396r-5(c)(2) provides, in part:
In determining the resources of an institutionalized spouse at the time of application for benefits … (A) except as provided in
subparagraph (B), all the resources held by either the institutionalized spouse, community spouse, or both, shall be considered
to be available to the institutionalized spouse, and (B) resources shall be considered to be available to an institutionalized
spouse, but only to the extent that the amount of such resources exceeds the amount computed under subsection (f)(2)(A)
of this section [CSRA] ....

29 See Torch, supra note 25, at 466.

30 42 U.S.C. § 1396r-5(c)(1) provides, in part: “There shall be computed (as of the beginning of the first continuous period of
institutionalization … of the institutionalized spouse) … a spousal share which is equal to 1/2 of such total value [total resources
of both spouses].”

31 Id. § 1396r-5(c)(2).

32 Id. § 1396r-5(c)(5). This section states, in part: “In this section, the term ‘resources' does not include—(A) resources excluded
under subsection (a) or (d) of section 1382b of this title, and (B) resources that would be excluded under section 1382b(a)(2)
(A) of this title but for the limitation on total value described in such section.”

33 Id. § 1382b(a).

34 Id. § 1396r-5(d)(a).

35 Cleary, 959 F. Supp. at 224.

36 42 U.S.C. § 1396r-5(e)(2)(A). This section provides, in part: “If either the institutionalized spouse or the community spouse
is dissatisfied with a determination of … (v) the determination of the community spouse resource allowance … such spouse
is entitled to a fair hearing ....”

37 Id. § 1396r-5(e)(2)(C). This section provides, in part:
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Revision of the community spouse resource allowance. If either … spouse establishes that the community spouse resource
allowance (in relation to the amount of income generated by such an allowance) is inadequate to raise the community spouse's
income to the minimum monthly maintenance needs allowance, there shall be substituted, for the community spouse resource
allowance … an amount adequate to provide such a minimum monthly maintenance needs allowance.

38 Schweiker, 453 U.S. at 37-38.

39 Section 1396r-5(b)(1) provides: “During any month in which an institutionalized spouse is in the institution … no income of
the community spouse shall be deemed available to the institutionalized spouse.” 42 U.S.C. § 1396r-5(b)(1) (1994). See also
id. § 1396r-5(c)(4) which provides: “During the continuous period in which an institutionalized spouse is in an institution and
after the month in which an institutionalized spouse is determined to be eligible for benefits … no resources of the community
spouse shall be deemed available to the institutionalized spouse.”

40 529 N.W.2d 438 (Minn. App. 1995).

41 Id. at 448.

42 736 F. Supp. 368 (D. Minn. 1990).

43 Id. at 372. The court relied in part on the Secretary of Health and Human Services' determination (45 C.F.R. § 435.832)
that retirement payments constituted available income to the Medicaid recipient. The court stated that the Secretary's
determination is “entitled to more than mere deference or weight .... [T]he Secretary's definition is entitled to ‘legislative
effect.”’

44 Id. at 374.

45 678 N.E.2d 146 (Mass. 1997).

46 Id. at 148.

47 Id. at 149-51.

48 Peura v. Mala, 977 F.2d 484 (9th Cir. 1992). In Peura, applicable federal law provided for an allowance for court-ordered child
support payments. Any income up to the amount of that allowance was not considered “available” to the Medicaid applicant
for purposes of assessing Medicaid eligibility and extent of benefits.

49 899 P.2d 461 (Kan. 1995).

50 Id. at 465-66.

51 Id.

52 42 U.S.C. § 1396r-5(e)(2)(A). This section provides, in part:
If either the institutionalized spouse or the community spouse is dissatisfied with a determination of—(i) the community
spouse monthly income allowance; (ii) the amount of monthly income otherwise available to the community spouse (as applied
under subsection (d)(2)(B) of this section); (iii) the computation of the spousal share of resources under subsection (c)(1) of
this section; (iv) the attribution of resources under subsection (c)(2) of this section; or (v) the determination of the community
spouse resource allowance …; such spouse is entitled to a fair hearing … if an application for benefits … has been made
on behalf of the institutionalized spouse. Any such hearing respecting the determination of the community spouse resource
allowance shall be held within 30 days of the date of the request for the hearing.

53 42 U.S.C. § 1396r-5(e)(2)(B). This section provides, in part:
If either spouse establishes that the community spouse needs income, above the level … provided by the minimum monthly
maintenance needs allowance, due to exceptional circumstances resulting in significant financial distress, there shall be
substituted, for the minimum monthly maintenance needs allowance … an amount adequate to provide such additional income
as necessary.

54 652 N.E.2d 936 (N.Y. 1995).
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55 Id. at 938.

56 Id. at 936.

57 Id. at 938.

58 Id. at 939.

59 Strauss, The Meaning of Gomprecht, 14 N.Y.L.J. 3 (1995).

60 1996 WL 221614, at *1 (S.D.N.Y. 1996).

61 Id. at *3.

62 Id. at *6.

63 691 A.2d 586 (Conn. Sup. Ct. 1997).

64 Id. at 587.

65 Id.

66 Id. (citing 42 U.S.C. § 1396r-5(e)(2)(B)).

67 Id. at 588.

68 Id. at 590-91.

69 Id. at 591. The court cited section 1396r-5(e)(2)(B) of the MCCA in particular.

70 Id. The court ruled in the plaintiffs' favor. Yet, the plaintiffs did not receive what they were suing for—attorney's fees. The
court held that for the plaintiffs to receive attorney's fees they must show that the state agency's action was without any
substantial justification. According to the court, the plaintiffs had not met this standard.

71 See O'Neill & Beneze, supra note 21, at 26. Section 303(b) of the Medicare Catastrophic Coverage Act, PL 100-360, amended
section 1917(c) of the Social Security Act, codified at 42 U.S.C. § 1396p. This was later amended by the Omnibus Budget
Reconciliation Act of 1993, PL 103-66, amending section 1917(c)(1) of the Social Security Act.

72 See Torch, supra note 25, at 474.

73 Schreiber, Medicaid Financial Planning After the Medicare Catastrophic Coverage Act of 1988: Essential Changes Governing
Eligibility and Transfer of Assets, 63 CONN. B.J. 211, 213 (1989).

74 Fatoullah, “Income Only” Medicaid Rules Clarified, 13 N.Y.L.J. 1 (1994).

75 Id.

76 See Torch, supra note 25, at 473.

77 “The look-back date … is a date that is 36 months before the date specified in clause (ii).” 42 U.S.C. § 1396p(c)(1)(b)(i) (1994).
See also id. § 1396p(c)(1)(B)(ii), which provides:
[T]he date specified in this clause [is either] … the first date as of which the individual both is an institutionalized individual
and has applied for medical assistance under the State plan, or [if the individual is noninstitutionalized,] the date on which
the individual applies for medical assistance under the State plan, or, if later, the date on which the individual disposes of
assets for less than fair market value.

78 See Bigler et al., supra note 9, at 18.

79 Id. at 48.
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80 42 U.S.C. § 1396p(c)(1)(E)(i). This section provides, in part:
With respect to an institutionalized individual, the number of months of ineligibility under this subparagraph for an individual
shall be equal to—(I) the total, cumulative uncompensated value of all assets transferred by the individual (or individual's
spouse) on or after the look-back date … divided by (II) the average monthly cost to a private patient of nursing facility
services in the State … at the time of the application.

81 42 U.S.C. § 1396(c)(2). This section provides, in part: “An individual shall not be ineligible for medical assistance … to the
extent that … (B) the assets—(i) were transferred to the individual's spouse or to another for the sole benefit of the individual's
spouse, [or] (ii) were transferred from the individual's spouse to another for the sole benefit of the individual's spouse.”

82 See Bigler et al., supra note 9, at 48.

83 See Hubbard, supra note 16, at 643.

84 Id.

85 42 U.S.C. § 1396p(c)(2)(C)(ii). This section provides, in part: “An individual shall not be ineligible for medical assistance … to
the extent that— … a satisfactory showing is made to the State … that … the assets were transferred exclusively for a purpose
other than to qualify for medical assistance.”

86 See Hubbard, supra note 16, at 643.

87 42 U.S.C. § 1396p(c)(2)(C)(iii). This section provides, in part: “An individual shall not be ineligible for medical assistance …
to the extent that— … a satisfactory showing is made to the State … that … (iii) all assets transferred for less than fair market
value have been returned to the individual.”

88 42 U.S.C. § 1396p(c)(2)(D) (1994).

89 See Hubbard, supra note 16, at 647.

90 Id. at 645.

91 Id. at 648.

92 42 U.S.C. § 1396p(d)(4)(A) (1994).

93 Id. § 1396p(d)(4)(B).

94 Id. § 1396p(d)(4)(C).

95 Id. § 1396p(b)(1). This section provides, in part: “[T]he State shall seek … recovery of any medical assistance correctly paid
on behalf of an individual under the State plan from the estate of the individual.”

96 See O'Neill & Beneze, supra note 21, at 26.

97 42 U.S.C. § 1396r-5(d)(2). This section provides, in part: “In this section … the ‘community spouse monthly income allowance’
for a community spouse is an amount by which—(A) … the minimum monthly maintenance needs allowance … for the
spouse, exceeds (B) the amount of monthly income otherwise available to the community spouse (determined without regard
to such an allowance).”

98 959 F. Supp. 222 (D.N.J. 1997).

99 Id. at 226.

100 Id.

101 See Torch, supra note 25, at 491.

102 Id.
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103 Health Care Financing Administration, State Medicaid Agency Regional Bulletin No. 94-24 (Sept. 1994). As this article went
to press, the final regulations had not yet been published.

104 Schweiker, 453 U.S. at 43 (citations omitted).

105 682 N.E.2d 874 (Mass. 1997).

106 Id. at 877.

107 Id. at 879.

108 Id.

109 42 U.S.C. § 1396r-5(b)(1) (1994).

110 Thomas, 682 N.E.2d at 880. This was one of the arguments put forth by the plantiffs.

111 Id.

112 Id. at 881.

113 Cleary, 959 F. Supp. at 224.

114 Id. at 225.

115 Id. at 228.

116 42 U.S.C. § 1396r-5(b)(2). This section provides, in part:
In determining the income of an institutionalized spouse or community spouse for purposes of the post-eligibility income
determination … (i) if payment of income is made solely in the name of the institutionalized spouse or the community spouse,
the income shall be considered available only to that respective spouse; (ii) if payment of income is made in the names of the
institutionalized spouse and the community spouse, one-half of the income shall be construed available to each of them ....

117 Cleary, 959 F. Supp. at 230.

118 42 U.S.C. § 1396r-5(d)(1). This section provides, in part:
After an institutionalized spouse is determined or redetermined to be eligible for medical assistance, in determining the amount
of the spouse's income that is to be applied monthly to payment for the costs of care in the institution, there shall be deducted
from the spouse's monthly income the following amounts in the following order ....

119 Id. § 1396r-5(d)(1)(B).

120 Cleary, 959 F. Supp. at 232.

121 Id.

122 Id.

123 42 U.S.C. § 1396r-5(f)(2) (1994).

124 Id. § 1396r-5(f)(2)(A)(iii).

125 Id. § 1396r-5(e)(2)(A).

126 Id. § 1396r-5(e)(2)(C).

127 647 N.E.2d 861 (Ohio App. 1994).

128 Id. at 867.
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$25,000 or imprisoned for not more than five years or both, or (ii) in the case of such a statement, representation, concealment,
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149 Pear, White House Seeks to Allow Disposal of Assets for Medicaid, Albany Times Union, Feb. 18, 1997, at A3.

150 See Kienitz, supra note 144, at 33.
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162 H.B. 216, 105th Congress, 1st Session (1997).

163 Balanced Budget Act of 1997, P.L. No. 105-33 (1997).
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170 Id. at 46.
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