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MEDICAID FINANCIAL PLANNING AFTER THE MEDICARE CATASTROPHIC COVERAGE ACT OF

1988: ESSENTIAL CHANGES GOVERNING ELIGIBILITY AND TRANSFER OF ASSETS

Several provisions of the Medicare Catastrophic Coverage Act of 1988 may be catastrophic for individuals anticipating
a need for Medicaid coverage who have based financial planning on current Medicaid rules and practices. This article
addresses critical changes in the federal Medicaid statute concerning eligibility and restrictions on transfers of assets.
These changes may disrupt plans which have been made by clients in reliance upon the current rules and practices and
will be the basis for present and future planning. The new Act will have the greatest impact in circumstances involving
a married couple where one spouse is receiving long term “institutional” care in a nursing home and the other spouse
lives in the “community.”

It must be recognized at the outset that financial planning regarding Medicaid is not advisable or appropriate for the
majority of clients. Only a small minority of the population will become long term residents of a nursing home or

hospital. 1  For those individuals who do, however, the costs of such care can quickly diminish the life savings of a middle
class individual or couple, and Medicaid often is the only available means to pay for the necessary care.

When it is reasonably clear, in view of the nature and prognosis of an individual's illness or condition, that long term
nursing home care likely will be necessary in the foreseeable future, it is prudent to explore and consider Medicaid
eligibility *212  requirements in financial planning.

Of particular concern in Medicaid financial planning are the circumstances of married couples in which one spouse
requires long term nursing home care while the other spouse continues to reside in the community. In order to maximize
resources available to the community spouse, it had become commonplace to inform clients of Medicaid eligibility
rules and practices which favored arranging a transfer by the institutionalized spouse (or one who is seriously ill and
anticipating institutionalization) of most of his or her assets to the community spouse. Under the current rules and
practices, once twenty-four months have passed after the transfer, such assets would not be considered in evaluating
Medicaid eligibility of the institutionalized spouse, and thus would not have to be exhausted before Medicaid would
pay for the care of the institutionalized spouse. With respect to assets which have been held jointly by the couple for
more than twenty-four months, the asset could be placed in the sole name of the community spouse without penalty.
In Connecticut, prior to September 30, 1989, each spouse is considered to be the whole owner of an asset held jointly,
provided that the asset was jointly held for more than 24 months. Therefore, the “community” spouse may withdraw
the total asset and place it in his or her sole name without penalty. If the asset remains jointly held, however, the State

will attribute the total value to the applicant. 2  Many families have established financial arrangements in reliance upon
these rules, and the rules now are changing.

The subject changes are part of the Medicare Catastrophic Coverage Act of 1988, 3  which was signed by President
Reagan on July 1, 1988. Although this federal legislation appears to provide some relief for the most impoverished
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community spouse in situations where all of the family income and assets belonged to the institutionalized spouse, the
new Act effectively establishes a new requirement that all but $60,000 of both spouses' resources (except the house and
other exempt assets) be exhausted before Medicaid will cover the nursing home care of the institutionalized spouse.

*213  Under the new law, assets held by the community spouse will be considered available to the institutionalized
spouse in determining initial Medicaid eligibility, and the community spouse will be allowed to retain only a limited
amount of assets (up to $60,000). This new requirement will have a serious impact on the ability of many community

spouses to maintain their previous standard of living. 4  The new provision regarding treatment of assets applies for any
institutionalized individual who begins a continuous period of institutionalization on or after September 30, 1989.

Another provision of the new law extends from twenty-four to thirty months the period of time during which an
institutionalized Medicaid applicant will be found ineligible after transferring assets for less than fair market value. This
change is effective for assets transferred on or after July 1, 1988. As discussed below, the effective date for transfers by
Connecticut applicants may be delayed until July 1, 1989.

The precise impact of all of these changes cannot be determined until we know whether the U.S. Department of
Health and Human Services will promulgate regulations and until the Connecticut Department of Income Maintenance
implements the changes in the Connecticut Medicaid program. However, these major revisions in basic federal statutory
requirements must be considered now in advising clients regarding Medicaid financial planning. It may be necessary to
inform some current clients of these changes and assist them in reconsidering financial arrangements made in reliance
upon the old rules.

This article will outline the relevant provisions of the new Act and will discuss briefly their implications for financial

*214  planning. 5

I. BACKGROUND

Medicaid is a shared federal and state program which provides financial assistance for individuals who meet both

categorical and financial eligibility criteria. 6  Although Section 101 of the Medicare Catastrophic Coverage Act of 1988
expands somewhat the Medicare coverage available for nursing home care, Medicaid is likely to remain the primary
source of third party payment for elderly and disabled individuals who require long term nursing home care.

The Medicaid program is administered by the Connecticut Department of Income Maintenance (“DIM”), which
operates pursuant to numerous complicated unpublished rules contained in the DIM Uniform Policy Manual, and
guidelines that change without notice. In order to receive the federal share of Medicaid funding, DIM must comply with
certain federal statutory and regulatory requirements. The agency is in the process of taking steps to comply with the
new federal statutory requirements discussed herein in order to assure continuous federal funding.

Before the changes required by the new Act are implemented, and thus currently, it is the practice of DIM in determining
Medicaid eligibility of an institutionalized individual who has a spouse in the community, to disregard entirely assets

which are in the sole name of the community spouse. 7  Pursuant to current rules and practices, assets transferred by

the applicant more than twenty-four months before the time of the Medicaid application are not considered by DIM. 8

In addition, assets which have been jointly held by spouses for more than twenty-four months may be transferred to
the community *215  spouse alone without penalty. As indicated above, it has become commonplace for a couple
anticipating the need for Medicaid nursing home coverage, in reliance upon these rules and practices, to transfer the
bulk of their assets into the name of the community spouse before the time of the anticipated Medicaid application.
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Income in the sole name of the community spouse currently is not considered available to pay for the care of the
institutionalized spouse in determining eligibility, but DIM requires that a community spouse with income above a

specified amount contribute towards the cost of care. 9

II. THE NEW ACT

Section 303 of the Medicare Catastrophic Coverage Act of 1988 (“The Act”) is entitled “Protection of Income and
Resources of Couple for Maintenance of Community Spouse.” It adds a new Section 1924 to the Social Security Act

which applies only in the circumstances of an institutionalized spouse who is married to a spouse in the community. 10

This new section has separate provisions regarding income and assets, which are discussed below. 11

*216  The Act also amends Section 1917 of the Social Security Act 12  with regard to transfers of assets, and this
amendment applies to any institutionalized Medicaid applicant.

A. Income

Pursuant to the new Section 1924(b)(1), except for joint income attributed as outlined below, “no income of
the community spouse shall be deemed available to the institutionalized spouse” during any month in which an

institutionalized spouse is in the institution. 13  Subsection (b)(2) of this section contains the following rebuttable rules
regarding attribution of income for both non-trust and trust property which provide generally: (i) if payment of income
is made solely in the name of the institutionalized spouse or the community spouse, the income shall be considered
available only to that respective spouse; (ii) if payment of income is made in the name of the institutionalized spouse and
the community spouse, one-half of the income shall be considered available to each of them; (iii) if payment of income is
made in the names of the institutionalized spouse or community spouse, or both, and to another person or persons, the
income shall be considered available to each spouse in proportion to the spouse's interest (or, if payment is made with
respect to both spouses and no such interest is specified, one-half of the joint interest shall be considered available to
each spouse). These rules of attribution with regard to trust property may be varied by a specific provision in the trust.

One clear purpose of the Act is to attempt to assure that the community spouse, where possible, receives income of at
least 122% of the federal poverty level for a couple effective September 30, 1989, 133% effective July 1, 1991, and 150%
effective July 1, 1992, plus, if applicable, an excess shelter allowance. To this end, the Act adds a provision allowing the
institutionalized spouse to pay to the community spouse a monthly income allowance if needed to permit the community
spouse to maintain the indicated level of income, subject to a cap of $1500 per month. Specified family allowances also
are provided for minor or dependent children, dependent parents, *217  or dependent siblings of the institutionalized
or community spouse who are residing with the community spouse. A fair hearing may be requested with regard to the
determination of the community spouse's monthly income allowance.

The new law also requires that the State honor court orders for support of the community spouse. At the present time,
DIM often will not allow the diversion of income from an institutionalized spouse to a community spouse, even if

required by court order. 14

The income provisions of the new Act apply as of September 30, 1989 to individuals institutionalized on and after that
date, including individuals currently receiving Medicaid in an institution.

B. Assets
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Important provisions of the new Section 1924 address “Rules for Treatment of Resources,” and Section 303(b) of the
Act relates to transfers of assets.

1. Computing the Applicant's Available Resources

As described below, the new Section 1924(c) provides for a one time consideration of all of the resources of both the
institutionalized and community spouse in the initial determination of Medicaid eligibility. After eligibility has been
established, however, and after the month in which an institutionalized spouse is determined to be Medicaid eligible,
during the continuous period in which the institutionalized spouse is in an institution, no resources of the community
spouse shall be deemed available to the institutionalized spouse.

New Section 1924(c)(1) provides that there shall be computed - as of the beginning of a continuous period of
institutionalization of the institutionalized spouse-the total value of the resources of both spouses, and a “spousal share”
which is equal to one-half of such total value.

The new Section 1924(c)(2) provides that in determining the resources of an institutionalized spouse at the time of
the application for benefits, regardless of any State laws relating to community property or the division of marital
property, and *218  with one exception described below, all the resources held by either the institutionalized spouse, the
community spouse, or both, shall be considered to be available to the institutionalized spouse. The exception provides
that the resources of the community spouse which do not exceed the amount computed pursuant to the new Section
1924(f)(2)(A) as of the time of application for benefits shall not be considered to be available to the institutionalized
spouse. The referenced Section 1924(f)(2)(A) contains a complicated statutory formula which effectively allows the
community spouse to retain a spousal share of no more than $60,000.

EXAMPLE:

Harold (“H”) and Wilma (“W”), a married couple, each separately own $150,000 in non-exempt assets. H
suffers from Alzheimer's Disease and will need long term nursing home care in the next year or so.

A. Under the current rules (before the new Act):

H transfers $100,000 to W.H enters a nursing home and exhausts all but $1600 (the asset limit) of his
remaining $50,000 paying for nursing home care over approximately twenty-four months. H is eligible for
Medicaid. W may keep and live off of her $250,000 in separate assets.

B. Under the new Act:

Each spouse is considered to have a spousal share of $150,000, without regard to how the assets are divided
between H and W. H must exhaust all but $1600 (the asset limit) of his assets, and it appears that W will
be required to exhaust all but $60,000 before H becomes Medicaid eligible. (Note: Should W subsequently
inherit or otherwise acquire assets in her own name, W apparently will be allowed to keep such assets and
will not be required to contribute towards the costs of H's care.)
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If the spousal share is less than $12,000, the new law permits a transfer of assets from the institutionalized
spouse to allow the community spouse to hold up to $12,000 (or a greater amount, up to $60,000, which
may be allowed by the State). As before, certain assets will not be considered in determining eligibility, such
as the couple's house, household goods, and personal effects.

*219  A fair hearing may be requested with regard to determination of the spousal share or attribution of resources,
or as to whether the community spouse resource allowance is adequate to raise the community spouse's income to the
income levels discussed above.

These substantial changes in allowable resources or assets “shall only apply to institutionalized individuals who begin
continuous periods of institutionalization on or after September 30, 1989.” Thus an individual who begins a continuous
period of institutionalization prior to September 30, 1989 should be able to avoid application of the new resource
requirements.

2. Transfers of Assets

According to the new Act, effective for transfers made on or after July 1, 1988, the prior “twenty-four month” rule

regarding transfers of assets for less than fair market value has been changed to a “thirty month” rule. 15  Section 303(b)

of the Act amends section 1917(c) of the Social Security Act 16  to provide that an institutionalized Medicaid applicant
who, at any time during the thirty month period immediately before such individual's application, disposed of resources
for less than fair market value will be subject to a period of ineligibility. The period of ineligibility is measured as the
number of months, up to thirty months, that would be needed to spend the uncompensated value of the transferred asset
on nursing home care, unless the transfer is excluded or forgiven for reasons specified in the law. Transfers of resources
to or for the sole benefit of the community spouse will not result in ineligibility.

Section 17-134b of the Connecticut General Statutes currently provides, with certain exceptions, for a period of
ineligibility if assets have been transferred for less than fair market value within twenty-four months prior to the date
of the Medicaid application. It can be argued that the State “twenty-four month” rule continues to govern until the
Connecticut *220  statute is changed, since the subject amendment to the federal law simply puts at risk the federal
share of Medicaid funding to DIM in cases where a transfer of assets (on or after July 1, 1988) occurs between twenty-

four and thirty months prior to the Medicaid application. 17  DIM has requested approval from the U.S. Department
of Health and Human Services of a July 1, 1989 effective date in Connecticut for the change from a twenty-four month
to a thirty month rule.

III. IMPLICATIONS

Although it is clear that several of the essential rules affecting basic Medicaid planning have changed, until these changes
have been fully implemented by DIM, it will not be possible to predict for clients exactly how an application for Medicaid
will be considered. With this caveat, however, immediate reconsideration of existing financial plans is advisable based
on the plain language of the federal statute. Each individual's and family's situation must be considered separately, based
on the dates upon which assets were transferred, the anticipated date upon which the individual will enter a nursing
home, the specific income and resources available to the couple and relationships among family members. Some general
considerations are discussed below.
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For transfers of assets completed before July 1, 1988, the previous twenty-four month rule will apply. For transfers
occurring between July 1, 1988, and July 1, 1989, a conservative approach would be to expect that a thirty month rule
may be applied. This assumption should be reevaluated, however, based on further interpretations by DIM and any
clarifying court decisions.

For individuals who established a financial plan in reliance upon the prior rule which did not consider separate assets
of the community spouse available to the institutionalized spouse, the most important concern will be the application
of the new provisions regarding resources of the community spouse. It appears from the face of the federal statute that
the old rules regarding resources or assets held solely by the community spouse will apply if the institutionalized spouse
begins the *221  continuous period of institutionalization prior to September 30, 1989. This appears to create a strong
financial incentive to arrange for nursing home admission prior to September 30, 1989.

Where institutionalization is not appropriate or cannot be arranged prior to September 30, 1989, it does not appear
possible to avoid application of the new requirement for considering resources or assets held by the community spouse
(which exceed a maximum spousal share of $60,000) available to the institutionalized spouse at the time of the Medicaid
application. The family may wish to consider transferring assets held by the community spouse to children or other
third parties. There obviously are very serious practical and ethical concerns which must be considered regarding the
advisability of such transfers, and the wishes of the couple as well as the relationships among family members may vary
substantially. Some couples may even consider divorce.

Assets acquired by the community spouse after Medicaid eligibility of the institutionalized spouse has been established
will not be considered by Medicaid. Although technically the law would thus appear to permit assets to be transferred
to a third party thirty months prior to the initial eligibility determination and then transferred back to the community
spouse after such determination, assets held by a child or other third party with this purpose arguably would be treated as
held in constructive trust for or otherwise considered available to the community (and thus the institutionalized) spouse.
Moreover, such temporary transfers clearly would be in conflict with the apparent purpose of the Act.

It should be noted similarly that, although some question is raised by an amendment discussed below, the law appears
to be silent with respect to transfers of assets to third parties by the community spouse as opposed to transfers by the
institutionalized spouse. A question might be raised as to whether the law contains a sizeable loophole allowing the
couple's assets to be transferred away by the community spouse for less than fair market value, without waiting thirty
months before applying for Medicaid. Since it seems unlikely that such a loophole would be allowed to exist, such
transfers by the community spouse may eventually be addressed by regulation or agency policy.

*222  As noted above, under the new Act, transfers of assets by the institutionalized spouse to the community spouse

will not result in ineligibility. Section 608(d)(16) of the Family Support Act 18  amended the Act to create an additional
category of permissible transfers, defined as “the individual's spouse if such spouse does not transfer such resources to
another person other than the spouse for less than fair market value.” The original provision permitting transfers to the
“community spouse” without any restriction has been retained as a separate category. For this reason, DIM has initially
interpreted the amendment restricting the recipient spouse from transferring to a third party as applying only where
both spouses are institutionalized. This DIM interpretation should not be relied on, however, as the final disposition
of this issue.

EXAMPLE:

Harold (“H”) and Wilma (“W”), a married couple, each separately own $150,000 in non-exempt assets.
H, in anticipation of future long term nursing home needs, transferred $100,000 to W on June 1, 1988, in
reliance on previous rules.
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If H enters a nursing home before September 30, 1989, it appears that the assets of H and W will be treated
separately, and that W will be able to keep her $250,000, even if the Medicaid application is not filed until
1990 or 1991.

If H enters a nursing home on or after September 30, 1989, however, W (the community spouse) must
exhaust all but $60,000 before H can be eligible for Medicaid. This is true regardless of how the assets are
divided between H and W. Questions: If W transfers $100,000 of her separate assets to a child or other third
party immediately before H applies for Medicaid, under the new Act will such $100,000 still be considered
available to H for Medicaid eligibility purposes? Can such funds be transferred back to W after Medicaid
has been granted for H?

As discussed above with regard to income, the new Act provides that while the institutionalized spouse remains in the
institution, no income of the community spouse shall be deemed available to the institutionalized spouse. It therefore
appears that after September 30, 1989, DIM should no longer be able to require a community spouse to contribute from
his or her own income to pay for the costs of care provided the institutionalized *223  spouse.

As the new Act is implemented, new strategies will have to be devised to maximize income and resources available to the
community spouse after Medicaid coverage has been granted for the institutionalized spouse. For example, it appears
that if the couple owns a house, the house should be placed in the name of the community spouse and, if possible, any
sale of the house should be postponed until after Medicaid coverage is granted for the institutionalized spouse. At that
time proceeds from a sale of the house could be invested to generate a source of income for the community spouse. In
the alternative, it appears that after Medicaid has been granted, a reverse equity mortgage on the house could provide
an additional source of income for the community spouse from which contributions for care of the institutionalized
spouse apparently would not be required. Such strategies will have to be studied in relation to new policies and practices
developed by DIM in implementing the new Act.

IV. CONCLUSION

It is important to be aware of the new Medicaid eligibility and transfer of assets provisions as some of the many
considerations in advising elderly or disabled clients regarding financial planning. Clients who have established financial
arrangements based on the pre-existing Medicaid rules and practices need to hear about the changes in the law.

With regard to present and future planning, as a practical matter, the interpretations and policies adopted and applied by
DIM will largely determine what arrangements and strategies are advisable to maximize resources and income available
to the community spouse. A careful and continuous study of DIM's policies and practices regarding the determination
of Medicaid eligibility, therefore, is highly recommended.

Footnotes
a Of the New Haven Bar.

1 It is reported generally that about five percent of the elderly live in nursing homes. P. Gordon, Developing Retirement Facilities
12 (1988); “Who's taking care of our parents?,” Newsweek, May 6, 1985, at 61. In 1985, about one percent of Americans
65-74 years old were confined to institutions. Among those 85 years of age and older, the figure was 22 percent. The New
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York Times, March 30, 1988, Sec. A, at 25, citing Health United States 1987, an annual publication of the U.S. Department
of Health and Human Services.

2 See Department of Income Maintenance (“DIM”) Uniform Policy Manual 3025.18 (1/1/88) and 4010.10 (7/1/87).

3 Pub. L. No. 100-360, as amended by the Family Support Act, Pub. L. No. 100-485, 608 (1988).

4 It is not the intention of this author to express any opinion as to what financial requirements should be imposed upon the
community spouse. Such a discussion would have to examine the obligations of society and the government regarding care
and support of elderly and disabled persons, as well as the costs of long term nursing home care and who should bear such
costs, topics which are well beyond the scope of this article. The focus of this article is the impact of these changes in the law
on the community spouse and the corresponding need to consider these requirements in financial planning.

5 The statutory analysis and discussion set forth in this article represent this author's interpretations, after considerable study,
of a complex federal statute. This article should not be relied upon as specific legal advice; individuals with Medicaid planning
questions are encouraged to consult their own attorneys.

6 Title XIX of the Social Security Act, 42 U.S.C.A §§ 1396 et seq. (Supp. 1988)

7 Beginning with the month following the month that the applicant spouse enters the institution, the couple is considered to be
living separately, and assets of the community spouse are not deemed available to the institutionalized spouse. DIM Uniform
Policy Manual 4025.65 (7/1/88). See also CONN. GEN. STAT. § 17-134b; 42 C.F.R. Part 435, Subpart H (1987); Schweiker v.
Gray Panthers, 453 U.S. 34 (1981); Manfredi v. Maher, 435 F.Supp. 1106 (D.Conn. 1977). There are special rules for treatment
of joint assets and of the couple's home. See CONN. GEN. STAT. § 17-134b; DIM Uniform Policy Manual 4010.10 (7/1/87).

8 CONN. GEN. STAT. § 17-134b; DIM Uniform Policy Manual 3025 et seq. (7/1/88).

9 Beginning with the month following the month that the applicant spouse enters the institution, the couple is considered to be
living separately, and income of the community spouse is not deemed available to the institutionalized spouse for purposes of
eligibility determination. DIM Uniform Policy Manual 5020.75 (7/1/88). See also CONN. GEN. STAT. § 17-134b; 42 C.F.R.
Part 435, Subpart H (1987); Schweiker v. Gray Panthers, 453 U.S. 34 (1981); Manfredi v. Maher, 435 F.Supp. 1106 (D.Conn.
1977).
After eligibility has been determined, however, DIM considers the community spouse to be a legally liable relative and requires
a contribution towards the cost of care calculated as twenty-five percent of the difference between (a) the previous year's
taxable income of the spouse and (b) two hundred percent of the corresponding year's federal poverty level amount (at
present approximately $916.00 per month). DIM Uniform Policy Manual 7520.05 (9/1/88). Currently, there is no Connecticut
requirement that separate assets of the community spouse be applied toward the cost of care, although income generated by
such assets is counted.

10 For purposes of the new Section 1924, the term “institutionalized spouse” is defined as:
an individual who . . . (A) is in a medical institution or nursing facility or who (at the option of the state) is described in
section 1902(a)(10)(A)(ii)(VI), and (B) is married to a spouse who is not in a medical institution or nursing facility; but does
not include any such individual who is not likely to meet the requirements of subpart (A) for at least 30 consecutive days.

11 The U.S. Court of Appeals for the Second Circuit recently described the federal Medicaid eligibility statute as one of
“unparalleled complexity” and stated:
The Supreme Court has characterized the Social Security Act as “among the most intricate ever drafted by Congress” and
has quoted with approval our observation . . . that the Act is “almost unintelligible to the uninitiated.” Schweiker v. Gray
Panthers, 453 U.S. 34, 43, L.Ed.2d 460 (1981).
DeJesus v. Perales, 770 F.2d 316, 321 (2d Cir. 1985). These newest amendments to the Medicaid law are fully in keeping with
this tradition of complexity.

12 42 U.S.C. § 1396p.

13 It appears, however, that income of the community spouse which has been saved, such as in a savings account, may be
considered an available resource or asset at the time of the Medicaid application. This may have to be clarified by DIM.
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14 Clark v. Commissioner, 209 Conn. 390 (1988).

15 The new federal transfer of assets provision, as amended by the Family Support Act, Pub. L. No. 100-485 608(d)(16) (1988),
applies to an “institutionalized individual,” defined as:
an individual who is an inpatient in a nursing facility, who is an inpatient in a medical institution with respect to whom
payment is made based on a level of care provided in a nursing facility, or who is described in section 1902(a)(10)(A)(ii)(VI).

16 42 U.S.C.A. § 1396p. (Supp. 1988)

17 Section 303(g)(5) of the Act provides that if the Secretary of Health and Human Services determines that State legislation is
necessary in order to comply with the federal requirements, the State may remain eligible for federal Medicaid funding for a
specified period in order to allow time for such legislation to be enacted.

18 Pub. L. No. 100-485 (1988).
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