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 To be a good elder law attorney, you need a working knowledge of a wide array 
of issues and programs that affect elders and people with special needs on a day-to-day 
basis.  Very few elder law attorneys attempt to develop expertise and practice in all 
areas related to elder and special needs law, but there are some basic principles and 
rules of public programs that should be familiar to all of us. 
 
 This outline focuses on four issue areas of which you need a working knowledge 
if you will be engaged in asset protection or assisting clients who are applying for 
Medicaid:  Supplemental Security Income (SSI), Social Security Disability Income 
(SSDI), Medicaid waivers and group homes, and Veterans benefits.   
 
I.  Supplemental Security Income (SSI)  
 
 SSI is a federal welfare program providing cash benefits to people who are aged, 
blind or disabled.  SSI is a means-tested program:  eligibility depends on an individual 
having extremely limited income and assets.   

 
SSI is administered by the Social Security Administration (SSA).  Aged is defined 

as being 65 years or older.  Blindness is vision that cannot be corrected to better than 
20/200 in the better eye, or a visual field of 20 degrees or less, even with a corrective 
lens. The definition of disability is based on a permanent illness or condition that 
renders a person unable to work in any capacity.  The listing of impairments and 
process for determining disability is somewhat different for children than for adults. 

 
SSI is authorized by Title 16 of the Social Security Act (42 US Code § 1381 et. 

seq.)  The regulations are found in Title 20 of the Code of Federal Regulations, Chapter 
III, Part 400.  The Program Operations Manual System (POMS) is the policy guidance 
provided to SSA employees and contains SSI policy in Chapter SI.  Links to the law, 
regulations, POMS and rulings can be found at https://www.ssa.gov/regulations/.1 

 
 
 

                                                           
1 Accessed March 8, 2017. 
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 Income and Resources:  To be eligible for SSI, applicants must meet income and 
resource limits.  Most periodic payments to a beneficiary will be considered income.2  
Some assets are comprised of both income and resources.  For example, a Certificate 
of Deposit is a resource. The interest produced by the CD is income.  
 

In 2017, the maximum federal benefit is $735 per month.  This is the most an SSI 
beneficiary will receive from the federal government.  Some states supplement the 
federal SSI payment with state funds.  Virginia’s Auxiliary Grant Program is a state 
supplement to SSI.3  In order to receive SSI, an individual’s countable income must be 
less than the federal benefit, less any applicable exclusions.  The two most common 
exclusions are the first $20 of unearned income and the first $65 (up to $85 if there is no 
unearned income) plus one-half of remaining earnings.4 
 
 An SSI recipient is permitted to have $2,000 of countable resources in his or her 
own name.  Typically this will be a bank account.  If the account exceeds $2,000, the 
recipient will lose SSI or be subject to an overpayment of benefits.  All resources are 
countable unless specifically excluded.5    
 
 Resources that are specifically excluded include the following:  
 

 •   Anything owned by a properly drafted special needs trust.  

•   The home, including adjacent land, if the beneficiary lives in it or intends to 
return to it.  

•   Household goods (furniture, furnishings, household equipment, household 
supplies), personal effects (toiletries, items of personal care and education, 
clothing and jewelry).  

•   One automobile (or other vehicle).  

•   Life insurance with a cash value, if the face value does not exceed $1,500, or 
term life insurance.  

•   A burial plot or other burial space regardless of value.  

•   A revocable burial fund worth up to $1,500; an irrevocable burial contract; 
certain burial insurance and trusts. 

 
 SSI has complex rules regarding deeming of income and resources among 
certain people.  Generally speaking, income and resources belonging to one spouse are 
deemed available to the other and income and resources belonging to parents are 
deemed available to their minor children. 
 
 SSI benefits begin the first full month after the month of application or, if later, the 
date that eligibility is established.  Individuals who qualify for SSI are usually eligible for 

                                                           
2 See Subchapter SI 008 of the Program Operations Manual System (POMS). 
3 Department for Aging and Rehabilitative Services, Auxiliary Grant Manual. Chapter A. 1.1.4.  found at 
http://www.dss.virginia.gov/family/as/auxgrant.cgi, accessed July 10, 2017. 
4 See SI 00810.420 POMS for the unearned income exclusion and SI 00820.500 for the earned income exclusions. 
5 See SI 01110.210 POMS. 

http://www.dss.virginia.gov/family/as/auxgrant.cgi
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Medicaid in Virginia.   
 

 Many elderly clients are in need of Medicaid long term care services only, and 
will not qualify or need SSI benefits.  Younger adults with disabilities, particularly young 
adults with intellectual disability, often will be eligible for SSI benefits based upon 
disability.  Unless or until they need Medicaid waiver benefits, discussed briefly below, 
establishing SSI eligibility is a good pathway to the health insurance benefits available 
through Medicaid.  After establishing eligibility for SSI, a separate application must be 
made for community Medicaid benefits.    
 
II.  Social Security Disability Insurance (SSDI)  
 

 Social Security Disability Insurance, or SSDI, is for people who become disabled 
after working and paying into the Social Security insurance program through Federal 
Insurance Contributions Act (FICA) taxes.  The definition of disabled is the same for 
SSDI and SSI.  Both programs require that a person with disability be unable to engage 
in “substantial gainful activity” defined as achieving monthly earnings of $1,170 or more 
in 2017 ($1,950 for blind individuals).6   
 
 Social Security Disability Insurance is authorized by Title II of the Social Security 
Act (42 U.S. Code §401-433).  The regulations are found in Title 20 of the Code of 
Federal Regulations, Title III, Part 400 et seq. policy is found in the POMS in chapter DI. 
 
 SSDI is not a means tested program.  The only income consideration is whether 
the beneficiary has earnings above the SGA amount.  There is no limit on unearned 
income or assets for SSDI beneficiaries.   
 
 To be eligible for SSDI benefits, one must have earned sufficient “credits” or 
“quarters of coverage” by working and paying FICA taxes.  A beneficiary must earn 
$1,300 in covered earnings to get one Social Security or Medicare work credit and 
$5,200 to get the maximum four credits for the year. 
 
  Generally speaking, a worker with 40 credits, 20 of which were earned in the past 
10 years, will qualify for SSDI coverage.  Younger workers who become disabled need 
less credits.  Those disabled prior to age 24 need only 6 credits earned in the 3-year 
period ending at the onset of the disability. People disabled between age 24 and 31 
need credit for working half of the time between age 21 and the age at onset of 
disability.  There is a chart depicting the number of credits for adults who become 
disabled between the ages of 32 and 62 on the Social Security website.7    
 
  SSDI payments begin six months after the date of the onset of disability, as 
determined by Social Security.  The waiting period begins the first full month after the 
disability onset date.  Because it may take many months to establish disability, there 
may be a retroactive payment of SSDI benefits. 

                                                           
6 See POMS DI 10501.015 B and C. 
7 See https://www.ssa.gov/planners/credits.html, visited June 26, 2017. 

https://www.ssa.gov/planners/credits.html
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  It is possible to be eligible and receive both SSI and SSDI.  This would occur if 
the individual’s earning record resulted in an SSDI payment that is less than the SSI 
federal benefit rate, and the individual meets the SSI asset test.  
 
   Individuals with SSDI will only be eligible for Medicaid if they also get SSI or are 
covered under another Medicaid category.  You are most likely to see SSDI 
beneficiaries applying for Medicaid long term care benefits, if they meet the higher 
Medicaid standard of institutional level of care. 
 
  After receiving SSDI benefits for two years, beneficiaries are enrolled in Medicare 
Parts A (hospital) and B (physician) coverage.  SSDI beneficiaries also may enroll in 
Medicare Part C (managed care) or Part D (prescription drug) coverage. 
 
 Children who become disabled before the age of 22 can obtain Social Security 
Childhood Disability Benefits following the retirement, disability or death of a parent.  
This is a variation of SSDI wherein the child collects Social Security based upon the 
parent’s work record. 
 
III.  Group Homes and Waivers 

 
Long term care services can be provided through Medicaid home and community 

based waiver programs.  The “waiver”, which is authorized by 42 USC 1396(n) allows 
the state to waive the usual requirement to make specific covered services available to 
all Medicaid beneficiaries in the state.  The state can, and does, cap the number of 
people who can participate in Medicaid waiver programs.  An individual who is 
otherwise qualified to participate must wait until a waiver “slot” becomes available. 

 
For some individuals with special needs, the income from SSI and health 

insurance through Medicaid are crucial in providing for their needs.  For those from 
families with more means, the goal is to qualify for Medicaid waiver services for long-
term care services.  Those services can range from a few hours per week of attendant 
or companion care to residential living and support services.   

 
The Elderly and Disabled with Consumer Direction (EDCD waiver) provides 

services primarily to the elderly and people with physical disabilities.  These services 
include, inter alia, personal care attendants, life alert, adult day health care and respite 
care.  Individuals who are on a wait list for another waiver program can receive EDCD 
services in the meantime. Application for the EDCD waiver is made through the county 
department of social services. As of July 1, 2017, the EDCD and Technology Waiver 
merged in the Commonwealth Community Care Plus (CCC Plus) Waiver/Services will 
now be provided through a managed care model.  The program will begin in the 
Tidewater area in August 2017.8 

 
 

                                                           
8 See www.dmas.virginia.gov/content-pgs/mltss-proinfo.aspx, visited July 5, 2017. 

http://www.dmas.virginia.gov/content-pgs/mltss-proinfo.aspx
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Individuals with intellectual disability (ID) or developmental disabilities (DD) were 
historically served through the ID waiver or the DD waiver.  While the needs of the 
populations were similar, the services individuals could receive through each waiver 
varied.  An imprecisely worded diagnosis or an IQ score could make the difference 
between waivers that did or did not cover residential living. ID and DD Waiver services 
are particularly important for individuals with special needs after they age out of the 
public school system and lose the services provided through an individualized education 
plan.   

 
Several factors, including a settlement with the federal Department of Justice 

regarding closing Virginia’s training centers, caused the state to redesign its waiver 
programs for people with intellectual and developmental disability.  Now the Building 
Independence Waiver (BI), Family and Individual Supports Waiver, and Community 
Living Waiver serve individuals with developmental disabilities.  The Community Living 
Waiver provides residential services, including group homes disabilities. This is a rare 
situation in which Medicaid pays for housing in the community, and is particularly 
important to individuals with special needs.   

 
An overview of the major developmental disability waivers in Virginia can be 

found on the website of The Arc of Northern Virginia at 
https://thearcofnova.org/programs/waivers/all-about-waivers/9.  A copy of The Arc of 
Northern Virginia’s handout is attached as Exhibit A. 
  
IV.  Veterans Benefits 
  
 Elder law attorneys vary on the extent to which they incorporate planning with 
veterans benefits into their practices.  All elder law attorneys should be sufficiently 
familiar with Veterans Administration (VA) programs to spot issues and potential 
benefits for their clients. Many elder law attorneys focus primarily on Aid and 
Attendance for veterans or spouses of veterans who need long term care.  There are a 
number of other programs that can be useful to veterans. 
 

A.  Veterans Administration Structure 
  
 The Department of Veterans Affairs is organized into three distinct branches 
which operate nearly autonomously from each other. 
  
  1.  National Cemetery Administration.  There are burial benefits available 
to veterans, including burial at 135 national cemeteries without cost to the veteran or 
family.  Some family members, commissioned members of reserve components, Public 
Health Service and National Oceanic and Atmospheric Administration and others may 
also be eligible.   
  
 

                                                           
9 Accessed March 8, 2017.  See also “Virginia’s Developmental Waiver Redesign”, by Edward E. Zetlin, Esq., 
presented at the VAELA UnProgram, March 4, 2017. 
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  Elder law attorneys should check the VA cemetery website at 
https://www.cem.va.gov/cem/burial_benefits/index.asp10 when encountering a situation 
where there are no funds to bury a veteran.  Veterans of Foreign Wars and other 
veteran groups may also be able to assist or attend services for veterans for whom 
loved ones cannot be found. 
   
  2.  Veteran’s Health Administration.  This branch provides health care for 
former service members with over 1,200 sites of care serving 9 million enrolled veterans 
each year.11  Programs include VA hospitals and nursing homes, prescription drugs, 
outpatient dental services, and other medical services. 
 
 All veterans who served in the military and received a discharge other than 
dishonorable are eligible for health services.  Some members of the Reserves and 
National Guard may also be eligible.  To receive services, the veteran must enroll in the 
health care system, then be assigned a priority group.  The priority group will determine 
which benefits are available to the veteran.  For some priority groups, the veteran’s 
income is taken into account.12 
  
 While some veterans may receive free care in a VA nursing home, many will be 
obtaining care on the private market or through Medicaid. 
  
  3.  Veteran’s Benefits Administration.  This branch administers monetary 
benefits programs for eligible veterans, including compensation for service-connected 
disabilities and pension benefits. 
 
 Eligibility for the different types of monetary benefits largely depends on whether 
the veteran has a service connected disability or non-service connected disabilities.  
Other factors also include the veteran’s service record, length of time in the service, 
whether the veteran was disabled in the service or after discharge, and whether the 
veteran served during a war time period. 
   
 Aid and Attendance is a pension benefit.  The disability of the veteran need not 
be related to service.  Aid and Attendance is the primary source of income that elder law 
attorneys can help clients receive.  Many veterans and their families were unaware of 
Aid and Attendance benefits until elder law attorneys, assisted living facilities and others 
began outreach, education and assistance in obtaining benefits.  Now it is not 
uncommon for clients to be aware of the benefits and to seek counsel specifically on 
these benefits.   
 
 Aid and Attendance is one of three types of monthly Pension available to 
veterans or their surviving spouses to help defray the cost of health care.  The others 
are Pension and Housebound benefits.  A person must meet certain criteria to be 

                                                           
10 Visited July 7, 2017. 
11 See https://www.va.gov/health/, accessed July 6, 2017. 
12 Priority groups can be found at https://www.va.gov/healthbenefits/resources/priority_groups.asp, accessed July 
7, 2017. 

https://www.cem.va.gov/cem/burial_benefits/index.asp
https://www.va.gov/health/
https://www.va.gov/healthbenefits/resources/priority_groups.asp
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eligible for the different pension benefit options. 
 

B. Basic Eligibility Criteria  
 
 All of the following criteria must be met before a veteran or surviving spouse of a 
veteran can receive Pension benefits: 
 
  1.   The veteran must have served at least 90 days of consecutive 
active duty service, one day of which must have been during a war-time period, or 
served any time during war and had a service-connected disability that did or could 
have resulted in discharge;13 
 
   In general, wartime is: 
 
    World War I 
    World War II - Dec. 7, 1941 - Dec. 31, 1946 
    Korean War - June 27, 1950 - Jan. 31, 1955 
    Vietnam War - Aug. 5, 1964 - May 7, 1975 

Gulf War - August 2, 1990 through date to be set by law by 
Presidential Proclamation14 
 

   Always check the applicable wartime period for detailed services 
requirements. 

  2. The veteran must have received a discharge other than 
dishonorable; 

  3. The claimant must have limited income and assets; 
  4. The claimant must have a permanent and total disability at the time 

of application, be over age 65, be found disabled by the Social Security 
Administration, or be in a nursing home;15 

  5. The disability was caused without willful misconduct of the 
claimant;16 and 

  6. The veteran or surviving spouse signs an application and provides 
the application to the Veteran’s Administration. 

 
 At a minimum, elder law attorneys should screen their long term care clients for 
wartime service or marriage to a veteran who served during wartime and consider 
whether Aid and Attendance should be part of the planning for long term care.  
 
 There is a very small benefit available to dependent children of veterans. 
 

                                                           
13 M21-1.V.i.1.2.a.  The Adjudication Procedures Manual can be found online at 
https://www.knowva.ebenefits.va.gov, accessed July 6, 2017. 
 
14 M21-1.V.i.1.2.c. 
15 M21-1.v.i.2.2.a. 
16 M21-1.v.i.2.4.a. 

https://www.knowva.ebenefits.va.gov/
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 C.     Pension 
 
 Pension is the VA’s version of SSI.  The claimant must meet all the criteria above 
and the following family income limits for 2017:   
 
 (1) Veteran with no dependents  $1,075/month;       $12,907/year  
 (2) Veteran with one dependent  $1,408/month;       $16,902/year 
 (3) Widow(er) with no dependents  $   721/month;       $  8,656/year 
 
 D.  Housebound Benefits 
 
 Housebound benefits are available to a veteran who has a single, permanent 
disability that is rated 100% disabling, and has additional disabilities rated at 60% or 
more, or is permanently housebound (substantially confined to the home) by reason of 
disability.17   
 
 
 Permissible family income limits for 2017 to receive housebound benefits are: 
 
 (1) Housebound veteran with no dependents $1,314/month;       $15,773/year  
 (2) Housebound veteran with one dependent $1,647/month;       $19,770/year 
 (3) Housebound widow(er) with no dependents $881/month;          $10,580/year  
 
 E.     Aid & Attendance 
 
 Aid and Attendance benefits are available to a veteran or surviving spouse who:  
 
 1.  Requires the aid of another person to: 
 
 a.  Perform activities of daily living or  
 b.  Protect him- or herself from the hazards of dangers of daily life because of a 
mental or physical disability, or 
 
 2.  Has bilateral vision of 5/200 or less, or contraction of central visual field to five 
degrees or less.18 
 
 The permissible family income limits for 2017 to receive aid and attendance 
benefits are: 
 
 (1) Veteran with no dependents  $1,794/month;                $21,531/year  
 (2) Veteran with one dependent  $2,127/month;                $25,525/year 
 (3) Widow(er) with no dependents $1,153/month;                $13,836/year 
 
 

                                                           
17 38 CFR 3.351(d). 
18 M21-1 V.ii.3.1.a. 
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 Pension rates are increased annually for inflation.  Current pension rates for 
veterans and surviving spouses can be found at 
http://www.benefits.va.gov/pension/current_rates_veteran_pen.asp and 
http://www.benefits.va.gov/pension/current_rates_survivor_pen.asp.   
  
 F  Determining Eligibility Based on Income and Assets 
 
 1. Income Limits 
 
 Rather than a set income limit, the VA considers whether the individual’s income 
is sufficient to cover his or her medical expenses. Unlike Medicaid long term care, 
Income for VA Purposes (IVAP) includes income attributable to the applicant, the 
applicant’s spouse and their dependents.19  
 
 Although most veterans have income that exceeds the permissible family income 
limits, unreimbursed medical expenses paid by the claimant may be used to reduce the 
claimant’s countable income.  Unreimbursed medical expenses that may reduce income 
include: doctor’s fees, dentist’s fees, prescription glasses, Medicare premium 
deductions and co-payments, prescription medications, health insurance premiums, 
transportation to physician offices, therapy, and funeral expenses.  Usually the largest 
unreimbursed expenses are the costs of home health care, assisted living facilities, or 
nursing homes.20   
 
 For Aid and Attendance, the veteran or surviving spouse must be receiving and 
paying for some type of long term care service.  This can include paying a family 
member for care pursuant to a care agreement. 
 
 2. Assets 
 
 Assets that are counted include bank accounts, certificates of deposit, money 
market accounts, investment accounts, annuities, retirement accounts, life insurance 
cash surrender values, etc. The home is not counted, even if the veteran or surviving 
spouse no longer lives in it.  One car is not counted.  Personal effects “suitable to the 
claimant’s reasonable mode of life” are not counted.21  Both the assets of the claimant 
and his/her spouse are considered. 
 
 In the past, the asset test was considered satisfied if an unmarried veteran had 
less than $50,000 or a married veteran had less than $80,000 in countable assets.  This 
is no longer the case.   
 
 The VA considers the net worth of the claimant and his/her spouse, excluding the 
value of the person’s home.  The claimant will be eligible if they lack sufficient means to 

                                                           
19 The income rules are in M21-1 V.iii.1.E. Dependents are defined in M21-1V.iii.1.F.  Income inclusions and 
exclusions are in M21-1 V.iii.1.I. 
20 M21-1 V.iii.1.G. 
21 M21-1 V.iii.1.J.1.b. 

http://www.benefits.va.gov/pension/current_rates_veteran_pen.asp
http://www.benefits.va.gov/pension/current_rates_survivor_pen.asp
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pay for their own care for a reasonable amount of time.  Life expectancy – according to 
VA not Medicaid charts – is a factor in determining net worth.22  There is no specified 
limit on the amount of resources a person may or may not have.23   
 
 The VA does not recognize special needs trusts.  Any trust in which the veteran 
or surviving spouse has an interest in principal or income will be countable for VA 
benefits.24 
 
 The VA considers an asset available if it is transferred to a member of the 
veteran or surviving spouse’s household (whether or not the family member is a 
dependent). For non-household members, the VA will analyze the gift to be sure that 
the veteran or surviving spouse has ceded all ownership and control of the asset. 
 
 The VA does not (yet) penalize people for transfers of assets.  The VA currently 
has NO look-back period.  Transfers need to be completed before the A&A application 
is filed. The VA will inquire into transfers that can be seen in documentation to the 
application.   
 
 Transfers for VA purposes can preclude Medicaid eligibility if the veteran or 
surviving spouse needs nursing home level of care in the next five years.  Even if the 
client states they will not be seeking or wanting Medicaid, put in writing the impact that 
VA planning will have on future Medicaid eligibility.   
 
 The VA has proposed rules to address the net worth calculation, impose transfer 
of assets penalties and make other eligibility changes to its needs based benefits.  The 
proposed rules are published at 80 Fed. Reg. 3839 (2015)(proposed Jan. 23, 2015) and 
can be accessed at https://federalregister.gov/a/2015-00297. 
 
 The veteran or surviving spouse’s income and the cost of assisted living care in 
your area are very important in determining how important Aid and Attendance will be in 
planning for long term care.  You need to assess whether the A&A benefit will close the 
gap between income and the cost of care.  Will the benefits stretch the client’s 
resources for five years if transfers are made to qualify for A&A?  What will happen if 
the veteran or surviving spouse needs nursing home care in the next five year?  These 
are issues you need to discuss with the client.  Sometimes planning for Medicaid 
benefits is more important than planning for VA benefits. 
 

G.  Accreditation and Fees 
 
 Attorneys who assists clients with preparation, presentation, or prosecution of a 
claim for benefits must be accredited by the VA.  An attorney does not have to be 
accredited to provide general advice unrelated to a specific claim.  You can charge 
clients for providing general advice about the availability of benefits and planning for 

                                                           
22 M21-1 V.iii.1.J.6.a. 
23 M21-1 V.iii.1.J.4.a. 
24 VAOPGCPREC 33-97, August 29, 1997. 

https://federalregister.gov/a/2015-00297
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benefits.  Once the client expresses an intent to file a claim, any planning provided 
would be considered preparation for a specific claim for benefits. To proceed, you must 
be accredited and may no longer charge for services (until a Notice of Disagreement is 
filed.)  
 
 An attorney in good standing before the bar to which she has been admitted will 
be granted accreditation, then must complete a 3-credit VA accreditation CLE within a 
year.  The CLE course you take to learn about VA benefits before submitting your 
accreditation paperwork does not count.  The initial accreditation course must meet 
specific requirements set by the VA.  Three more CLE credits are required within 3 
years of accreditation, then 3 more credits every 2 years.  After the initial accreditation, 
the CLE courses may be on any topic related to veterans’ benefits.25  A course 
approved by any state bar will suffice; it does not have to be approved by the attorney’s 
state of practice. 
 
   

                                                           
25 Christopher McCarthy, Harold “Bart” Barton and Angela Manz have presented useful CLE seminars for VAELA 
and Virginia CLE.   


