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This outline is designed to contain the very basic knowledge an attorney needs in order 
to practice in the area of elder law. It would be very difficult to give a client advice on 
Medicaid, when one does not know the basics of non-long-term care Medicaid, Medicare, 
Social Security Disability, and Supplemental Security Income.   

I. Medicare 

Medicare is health insurance for disabled adults and individuals over the age of 65.  It is 
an “entitlement” and not a “means” based benefit.    

 
There are different requirements in order to become eligible for Medicare benefits at the 
age of 65 versus becoming eligible as a disabled adult. 

Medicare coverage is based on 3 main factors  

1. Federal and state laws. 

2. National coverage decisions made by Medicare about whether something is 
covered. 

3. Local coverage decisions made by companies in each state that process 
claims for Medicare. These companies decide whether something is medically 
necessary and should be covered in their area. 

 
Different parts of Medicare cover specific services: 

 
a) Medicare Part A (Hospital Insurance)1 

 
Helps cover inpatient care in hospitals, skilled nursing facilities (which is 
different than custodial nursing care), hospice, and some home health care. 

                                                           
1 “What Part A Covers,” Medicare.Gov, https://www.medicare.gov/what-medicare-covers/ 
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Inpatient hospital care covers hospital services, including semi-private rooms, 
meals, general nursing, drugs as part of your inpatient treatment, and other 
hospital services and supplies. This includes the care you get in these facilities: 

• Acute care hospitals 

• Critical access hospitals 

• Inpatient rehabilitation facilities 

• Long-term care hospitals 
It also includes inpatient care as part of a qualifying clinical research study and 
inpatient mental health care given in a psychiatric hospital or other hospital. 

What's not covered: 

• Private-duty nursing 

• Private room (unless medically necessary) 
• Television and phone in your room (if there's a separate charge 

for these items) 

• Personal care items, like razors or slipper socks 

Who's eligible? All people with Part A are covered when all of these are true: 

• A doctor makes an official order which says you need 2 or more 
midnights of medically necessary care to treat your illness or 
injury and the hospital formally admits you. 

• You need the kind of care that can be given only in a hospital. 

• The hospital accepts Medicare. 

• The Utilization Review Committee of the hospital approves your 
stay while you're in a hospital. 

Your costs in Original Medicare for 2017: 

• $1,316 deductible for each benefit period. 
• Days 1–60: $0 coinsurance for each benefit period. 
• Days 61–90: $329 coinsurance per day of each benefit period. 

• Days 91 and beyond: $658 coinsurance per each "lifetime 
reserve day" after day 90 for each benefit period (up to 60 days 
over your lifetime). 

• Beyond lifetime reserve days: all costs. 

https://www.medicare.gov/coverage/hospital-care-inpatient.html#1357
https://www.medicare.gov/coverage/hospital-care-inpatient.html#1306
https://www.medicare.gov/coverage/hospital-care-inpatient.html#1288
https://www.medicare.gov/coverage/hospital-care-inpatient.html#1294
https://www.medicare.gov/coverage/hospital-care-inpatient.html#1347
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You pay for private-duty nursing, a television, or a phone in your 
room. You pay for a private room unless it's medically necessary. 

 
The copayment for a single outpatient hospital service can’t be 
more than the inpatient hospital deductible. However, your total 
copayment for all outpatient services may be more than the 
inpatient hospital deductible. 
 

 Medicare Part B (Medical Insurance) 

• Helps cover doctors’ and other health care providers’ services, 
outpatient care, durable medical equipment, and home health care. 
 

• Helps cover some preventive services. 
 

b) Medicare Part C (also known as Medicare Advantage) 
 

• Offers health plan options run by Medicare-approved private insurance 
companies. It is similar to an HMO.  
 

c) Medicare Part D (Medicare Prescription Drug Coverage) 
 

• Helps cover most of the cost of prescription drugs; still has the donut 
hole. 
 

d) Enrollment for Medicare Parts A and B2 
 
Automatic for Adults 65+ 
Enrollment in Parts A and B is automatic when a person turns 65 and is already 
getting Social Security or Railroad Retirement Board (RRB) benefits.   A 
Medicare card will be mailed about 3 months before the individual’s 65th 
birthday. 
 
Automatic Disabled Adults <65 
Enrollment in Parts A and B is automatic after getting disability benefits from 
Social Security for 24 months.  A Medicare card will be mailed about 3 months 
before the 25th month of disability. 
 
Non-Automatic Enrollment: 
A person must sign up for Part A or Part B if the individual isn’t getting Social 
Security or (RRB) benefits (for example, because the individual is still working) 
and wants Part A or Part B. 
 

                                                           
2 “Medicare Basics,” https://www.medicare.gov/Pubs/pdf/11034.pdf 
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If a person doesn’t automatically get Part B, or isn’t eligible for premium-free 
Part A (If an individual or spouse paid Medicare taxes while working, then no 
monthly premium for Part A), he or she can sign up for Part B and/or buy Part 
A during one of these times: 

 
• Initial Enrollment Period – A person can sign up when first eligible for 

Part B.  If the person is eligible for Part B when the person turns 65, 
the Initial Enrollment Period is a 7-month period that begins 3 months 
before the month the person turns 65, includes the month the person 
turns 65, and ends 3 months after the month the person turns 65. 
 

• General Enrollment Period – If a person didn’t sign up for Part A and/or 
Part B when first eligible, the person can sign up between January 1 – 
March 31 each year.  The coverage will begin on July 1, but the person 
may have to pay a late enrollment penalty (a higher premium).  

 
• Special Enrollment Period – A person may decide to wait to sign up for 

Part A and/or Part B because he or she is covered by a group health 
plan based on the person’s own or a spouse’s current employment.  In 
this instance, the person can sign up for Part A and/or Part B at any 
time while he or she has group health plan coverage based on current 
employment or during the 8-month period that begins the month after 
the employment ends, or the group health plan coverage ends – 
whichever happens first. 

 
Late Enrollment Penalties: 
A person who doesn’t sign up for Part A when the person is first eligible may 
have to pay a penalty equal to 10% of the Part A premium. The 10% premium 
penalty applies no matter how long someone delays Part A enrollment. The 
person will have to pay the premium penalty for twice the number of years he 
or she could have had Part A, but didn’t sign up. A person who doesn’t sign up 
for Part B when he or she is first eligible may have to pay a late enrollment 
penalty. The monthly premium for Part B may go up 10% for each full 12-month 
period that the person could have had Part B, but didn’t sign up for it. The 
person will have to pay the premium penalty for a long as he or she has 
Medicare. Usually, there’s no late enrollment penalty if someone signs up for 
Part A and/or Part B during a Special Enrollment Period. 
 

e) Enrollment Medicare Advantage Plan or Medicare Drug Plan 
 
A person can sign up for a Medicare Advantage Plan or a Medicare Drug 
Plan: 
 When the person first becomes eligible for Medicare or turns 65, during 

the Initial Enrollment Period 
 Between October 15 – December 7 each year, with coverage 

beginning on January 1 of the following year. 
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 Under certain circumstances that qualify a person for a Special 
Enrollment Period (SEP), like: 

o Moving out of the plan’s service area 
o Having both Medicare and Medicaid 
o Qualifying for Extra Help to pay for prescription drugs 
o Living in an institution (like a nursing home) 

 
f) Medicare Denial Issues: 

 
Improvement Myth or Plateauing3: 
 
As an elder law attorney, you will get calls from families telling you that a 
loved one was told he/she no longer qualified for physical therapy.  The 
families want to know if Medicare can do that especially when the loved one 
was doing so well.  The answer is that the Medicare Act states that no 
payment will be made except for items and services that are "reasonable and 
necessary for the diagnosis or treatment of an illness or injury, or to improve 
the functioning of a malformed body member.”  42 USC 
§1395y(a)(1)(A).  While it is not clear what a "malformed body member" is, 
this language does not limit Medicare coverage only to services, diagnoses or 
treatments that will improve illness or injury. Yet, in practice, beneficiaries are 
often denied coverage on the grounds that they are not likely to improve, or 
are "stable", or "chronic," or require "maintenance services only."  These are 
not legitimate reasons for Medicare denials. 
 
This issue was finally resolved in federal court in Jimmo vs. Sebelius, (D. VT, 
1/24/2013).  In Jimmo the judge approved a Settlement stating that Medicare 
coverage for outpatient therapy does not depend on the individual’s potential 
for improvement, but rather on his or her need for skilled care – which can be 
to maintain or slow deterioration of the individual’s condition.  
 
As of December 6, 2013, the Center’s for Medicare and Medicaid Services 
(CMS) Policy Manuals have been updated to reflect the settlement. The 
manuals now make it clear that improvement is not necessary for coverage 
of physical, occupational, and speech therapy. 
 
Observation Status 
 
Hospitals provide observation care for patients who are not well enough to go 
home but not sick enough to be admitted. This care requires a doctor’s order 
and is considered an outpatient service. The hospitalization can include short-
term treatment and tests to help doctors decide whether the patient meets the 
medical criteria for admission. Medicare has the “two-midnight rule:” Patients 
whose doctors expect them to stay in the hospital through two midnights should 

                                                           
3 “Self-Help Packet for Outpatient Therapy Denials,” www.medicareadvocacy.org.  

https://www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2015-Fact-sheets-items/2015-07-01-2.html
http://www.medicareadvocacy.org/
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be admitted. Patients expected to stay for less time should be kept in 
observation.  Observation status means that the patient is classified as an 
“outpatient” and not entitled to Medicare Part A coverage for their hospital stay 
and any after care.4 
 
The misapplication of "observation status" deprives Medicare beneficiaries of 
their coverage rights and may cause them to absorb significant hospital costs 
that otherwise would be paid for under Medicare Part A. Additionally, they may 
be forced to forego critical post-hospitalization skilled nursing facility (SNF) care 
or pay exorbitant out-of-pocket costs for it because Medicare requires a 
minimum of three consecutive days as a hospital inpatient to qualify for SNF 
care.  
 

"We’ve turned to the courts for fairness because 'observation status' 
harms thousands of Americans receiving Medicare each year, 
nationwide,” said Judith Stein, Founder and Executive Director of the 
Center for Medicare Advocacy, one of the nation’s leading legal 
advocates for the more than 48 million older and disabled Americans 
enrolled in Medicare. "It causes severe financial problems for 
beneficiaries and their families, and deprives them of nursing home 
coverage altogether."5 

 
II. Government health insurance 

The Patient Protection and Affordable Care Act (“Obamacare”) 

• Requires insurance companies to cover people with pre-existing health 
conditions; 

• Insurance companies can’t put lifetime or annual dollar limits on Essential 
Health Benefits for most life-threatening sickness; 

• All Americans have an option to purchase or be provided with health care 
based off their income and employment; 

• Children may continue coverage on their parents’ plan until age 26; 

Open Enrollment Period for 2017 ended on January 31, 2017.  For 2018, Open 
Enrollment runs from November 1, 2017 to December 15, 2017. 

Special Enrollment Period – certain life changes may qualify you for a Special 
Enrollment period: 

• Losing coverage 
• Losing COBRA coverage 
• Losing individual health coverage for a plan or policy you bought yourself 

                                                           
4 Bagnall vs. Sebelius, 3:11-cv-01703 (D.Conn. 11/3/2011). 
5 Ibid 
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• Losing eligibility for Medicaid or CHIP (Children’s Health Insurance 
Program) 

• Losing eligibility for Medicare 
• Losing coverage through a family member 
• Changes in household size 
• Changes in residence 

Pre-Existing Conditions 
 
A special enrollment period is a time outside of open enrollment when you 
and your family can sign up for health insurance in the health insurance 
marketplace.  
 
The special enrollment period of time is typically 60 days following certain 
life events described above.  In most cases, you can enroll up to 60 days 
before the event.  This allows coverage to start on the day of the event 
and allows people to avoid any gaps in coverage. 
 
Job plans must allow a period of 30 days (no less than 30 days to switch 
to an employer plan from a non-employer lan).  If you lose your job you 
get 60 days to enroll in marketplace coverage. 
 
If you don’t have a special enrollment period, you can’t buy insurance 
inside or outside the marketplace until the next open enrollment period.6 

 Coverage Availability for Dependent Children 

The Affordable Care Act requires plans and issuers that offer dependent child 
coverage to make the coverage available until a child reaches the age of 26.  
Both married and unmarried children qualify for this coverage. This rule applies 
to all plans in the individual market and to all employer plans. 

III. Medicaid as Health Insurance (other than long term care) 

To be eligible, you must have income and resources within specified limits and must be 
in one of the groups covered by Medicaid. Medicaid covered groups include children 
under the age of 19-years, pregnant women, parents with dependent children under the 
age of 18-years living in the home, adults age 65 years and older, blind individuals, 
individuals who are disabled according to the standards adopted by the Social Security 
Administration. 

 

                                                           
6 “ObamaCare Special Enrollment Period,” https://obamacarefacts.com/special-enrollment-period/ 
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TANF – Temporary Assistance for Needy Families.  It is a temporary financial 
assistance to eligible families with children.7  This is not health insurance. 

Supplemental Nutrition Assistance Program (SNAP) formerly the Food Stamp 
Program. This is not health insurance. 

Energy Assistance Program (EAP) – consists of three components: Fuel Assistance, 
Crisis Assistance, and Cooling Assistance. This is not health insurance. 

Medical Assistance Programs – Medicaid, FAMIS Plus, and FAMIS (Family access to 
Medical Insurance Security Plan)8 

Medicaid and the Family Access to Medical Security Plan are Medical Assistance 
programs that make direct payments to health care service providers for eligible 
individuals and families who are unable to pay for needed medical services.  
Medicaid for children is called FAMIS Plus.9 

FAMIS and its program for pregnant women, FAMIS MOMS, covers uninsured 
children under the age of 19-years and pregnant women with income that is too 
high for FAMIS Plus/Medicaid but is under the income limit for FAMIS/FAMIS 
MOMS. 

Medicaid/FAMIS Plus and FAMIS have difference income limits and nonfinancial 
requirements. Medicaid and FAMIS pay for a variety of medical services, 
including prescription drugs, doctor visits, nursing facility care and hospital care. 

Plan First is a limited-coverage group that covers family planning services and is 
available to those who do not meet other full-coverage Medical Assistance 
groups.10 

Medicare Savings Program (MSP) is limited Medicaid coverage for individuals who 
are eligible for Medicare Part A and have income and resources within specific limits.  
The covered groups are the QMB, SLMB, and QI. 

Qualified Medicare Beneficiary (QMB)11 – a Qualified Medicare Beneficiary means an 
individual: 

• Who is entitled to enroll for Medicare Part A, 
• Who has resources that are within the resource limits for the Medicare Savings 

Programs (MSPs), and 
• Whose income does not exceed 100% of the FPL. 

                                                           
7 Virginia Department of Social Services, Benefit Programs Brochure (06/2017) 
8 Chapter M03 Covered Groups Requirements of the Virginia Medicaid Manual 
9 M0330.300 of the Virginia Medicaid Manual 
10 M0330.600 of the Virginia Medicaid Manual 
11 M0320.601 of the Virginia Medicaid Manual 
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It is a mandatory covered group that the state plan must cover for the purpose of paying 
the beneficiary’s Medicare premiums and cost sharing expenses. 

Special Low-income Medicare Beneficiaries (SLMBs)12 – A SLMB means an 
individual 

• Who is entitled to enroll for Medicare Part A, 
• Who has resources that are within the resource limits for the Medicare Savings 

Programs (MSPs), and 
• Whose income exceeds the QMB income limit (100% of the FPL) but does NOT 

exceed the higher SLMB income limit, which is 120% of the FPL. 

It is a mandatory covered group that the state plan must cover for the purpose of paying 
the beneficiary’s Medicare Part B premium. 

Qualified Individual (QIs)13 – A QI means an individual 

• Who is entitled to Medicare Part A, 
• Who has resources that are within the resource limits for the Medicare Savings 

Programs (MSPs), 
• Whose income is equal to or more than 120% of the FPL and is less than 135% 

FPL. 

It is a mandatory covered group that the state plan must cover for the purpose of paying 
the beneficiary’s Medicare Part B premium. 

Qualified Disabled and Working Individuals (QDWIs)14 – A QDWI means an 
individual 

• Less than 65-years and employed, 
• Who is entitled to enroll for Medicare Part A, 
• Whose resources do not exceed twice the maximum amount of resources that an 

individual or couple may have and be eligible for SSI, 
• Whose income does not exceed 200% of the Federal Poverty Limit (FPL), 
• Who is NOT otherwise eligible for Medicaid 

It is a mandatory covered group that the state plan must cover for the purpose of paying 
the beneficiary’s Medicare Part A premium. This is the person who continues to have a 
disabling physical or mental impairment or be blind as defined by SSI and Medicaid, but 
because he/she is working and earning income over the SGA limit does not meet the 
disability definition. 

                                                           
12 M0320.602 of the Virginia Medicaid Manual 
13 M0320.603 of the Virginia Medicaid Manual 
14 M0320.604 of the Virginia Medicaid Manual 
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ABD With Income < 80% Federal Poverty Limit (ABD 80% FPL)15—the individual 
has income less than or equal to 80% of the FPL.  Resources must be within the SSI 
resource limits. 

Medicaid Works16 – Allows disabled individuals to work and earn higher income while 
retaining Medicaid coverage.  It includes individuals: 

• At least age 16 and under age 65, 
• Countable income less than or equal to 80% of the FPL,  
• Countable resources less than or equal to $2,000 for an individual and $3,000 for 

a couple, and 
• Working or have a documented date for employment to begin in the future. 

Eligible to retain Medicaid coverage by cost-sharing through the payment of a premium 
as long as they remain employed and their earned income is less than or equal to 
$6,250 per month.  This is a Medicaid Buy-In program (MBI). 

HIPP Program (Health Insurance Premium Payment Program)17 – HIPP is available 
to Medicaid enrollees when a family member is employed at least 30 hours per week 
and is enrolled in an employer’s group health plan.  Medicaid reimburses some or all of 
the employee portion of group health insurance premiums. 

Auxiliary Grants (AG)18 and 19– AG is Virginia’s assistance program that supplements 
the federal Supplemental Security Income (SSI) assistance program and certain other 
aged, blind, or disabled individuals who reside in a licensed assisted living facility or an 
approved adult foster care home.  

• Transfers within 36 months prior to application can impact an individual’s 
eligibility for AG (3-year look-back period). 

• What’s Covered: 

Room and Board 

• Provision of a furnished room in a facility that meets applicable building and fire safety codes. • 
Housekeeping services based on the needs of the resident. • Meals and snacks, including extra 
portions and special diets. • Clean bed linens and towels as needed by the resident and at least once 
a week.  

Maintenance and Care 

• Minimal assistance with personal hygiene, including bathing, dressing, oral hygiene, hair grooming 
and shampooing, care of clothing, shaving, care of toenails and fingernails, arranging for haircuts as 
needed, care of needs associated with menstruation or occasional bladder or bowel incontinence. • 

                                                           
15 M0320.300 of the Virginia Medicaid Manual 
16 M0320.400 of the Virginia Medicaid Manual 
17 M0310.135 of the Virginia Medicaid Manual 
18 M0320.102 of the Virginia Medicaid Manual 
19 Department for Aging and Rehabilitative Services, Auxiliary Grant Program Manual 
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Medication administration as required by licensing regulations, including insulin injections. • 
Provision of generic personal toiletries, including soap and toilet paper. • Minimal assistance with 
the following: care of personal possessions; care of personal funds if requested by the recipient and 
residence policy allows it; use of telephone; arranging transportation; obtaining necessary personal 
items and clothing; making and keeping appointments; and correspondence. • Securing health care 
and transportation when needed for medical treatment. • Providing social and recreational activities 
as required by licensing regulations. • General supervision for safety. 

• Income less than the AG Rate of $1,404/month (for 2017 in Northern Virginia) 
plus the personal needs allowance. 

• Resources less than $2,000 for single individual; $3,000 for married couple. 

BCCPTA – Breast and Cervical Cancer Prevention and Treatment Act at M0330.700 of 
the Medicaid Manual. 
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