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Part 1: Introduction to Joint 
Trusts
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What is a “Joint Trust”?

A trust created by two or more individuals (settlors) is a joint trust. The focus
of this outline is on joint trusts used by spouses as their primary estate
planning vehicle.

• Both spouses’ wills “pour over” into the trust
• Both spouses are trust beneficiaries while living, and after the first

spouse dies, the surviving spouse remains a beneficiary
• Either or both spouses can revoke the trust while both spouses are

living
• After second spouse dies the remaining trust assets are distributed

to, or held in further trust, for other beneficiaries, such as children
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Joint Revocable Trusts Under Virginia Law

Virginia’s Uniform Trust Code (UTC) governs trusts in Virginia and recognizes a joint trust between one
or more persons and by spouses.

Virginia Code § 64.2-701
…………

"Settlor" means a person, including a testator, who creates, or contributes property to, a trust. If more
than one person creates or contributes property to a trust, each person is a settlor of the portion of the
trust property attributable to that person's contribution except to the extent another person has the
power to revoke or withdraw that portion [emphasis added].

Virginia Code §64.2-751 Revocation or amendment of revocable trust.
…………

B. If a revocable trust is created or funded by more than one settlor [emphasis added].

1. To the extent the trust consists of community property, the trust may be revoked by either
spouse acting alone but may be amended only by joint action of both spouses;

2. To the extent the trust consists of property other than community property, each settlor may
revoke or amend the trust with regard to the portion of the trust property attributable to that
settlor's contribution; and

3. Upon the revocation or amendment of the trust by fewer than all of the settlors, the trustee
shall promptly notify the other settlors of the revocation or amendment.
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The Virginia Code also makes an express reference to a joint trust.

Virginia Code § 55-20.2 Tenants by the entireties in real
and personal property; certain trusts

…………
B. Any property of a husband and wife that is held by
them as tenants by the entireties and conveyed to their
joint revocable or irrevocable trusts [emphasis added],
or to their separate revocable or irrevocable trusts,
shall have the same immunity from the claims of their
separate creditors as it would if it had remained a
tenancy by the entirety, so long as (i) they remain
husband and wife, (ii) it continues to be held in the trust
or trusts, and (iii) it continues to be their property.
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Marriage and Joint Trusts

Joint trusts have a psychological appeal to many married clients – a marriage of love as well
as a marriage of title. Clients of long-term marriages may view separate trusts as a deviation
from viewing their assets as jointly owned. Owning assets jointly conveys a sense of comfort and
security to many spouses, because the assets are perceived as “ours” rather than “mine” or
“yours.” During the spouses’ joint lifetime, each spouse generally has access to the principal and
income from the joint spousal property. If owned by the spouses as joint tenants with rights of
survivorship or as tenants by the entirety, the asset will avoid probate upon the first spouse’s
death and pass automatically by operation of law to the surviving spouse; thereby postponing
probate of the property until the death of surviving spouse. In addition, only a married couple
may own property as tenants by the entirety, which ownership confers additional asset
protection benefits in that the property generally cannot be used to satisfy any judgment
obtained by the creditors of an individual spouse.

On the other hand married clients owning significant amounts of separate property may not
like transferring title into the couple’s joint names or into a joint trust. And, if separate property is
transferred into a joint trust and not maintained as a separate share, there is generally a
presumption that the property has been gifted to the marital estate. In order to rebut this
presumption and demonstrate the couple’s intent to avoid any marital gift or transmutation upon
funding, a separate written marital agreement should be executed by the parties to affirm that
assets currently held or after-acquired as non-marital property remain non-marital property (and
that any marital property owned or acquired during the marriage remains marital property), and
that any re-titling of such property is being done for estate planning purposes only.
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Joint Trust – Marital Agreement?

If married persons join together and create a joint trust, have they also created a marital 
agreement? 

Virginia Code § 20-149. Formalities of premarital agreement.

A premarital agreement shall be in writing and signed by both parties. Such agreement shall be 
enforceable without consideration and shall become effective upon marriage. 

Virginia Code  § 20-155. Marital agreements.

Married persons may enter into agreements with each other for the purpose of settling the rights 
and obligations of either or both of them, to the same extent, with the same effect, and subject to 
the same conditions, as provided in §§ 20-147 through 20-154 for agreements between 
prospective spouses, except that such marital agreements shall become effective immediately 
upon their execution.

A joint trust is in writing, is an agreement and is signed by both parties. Are they “settling the 
rights and obligations of either or both of them”?
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Virginia Code § 20-150. Content of agreement. — Parties to a premarital
agreement may contract with respect to:

……..
3. The disposition of property upon separation, marital dissolution,
death, or the occurrence or nonoccurrence of any other event;

……….
5. The making of a will, trust, or other arrangement to carry out the
provisions of the agreement;

…………
8. Any other matter, including their personal rights and obligations,
not in violation of public policy or a statute imposing a criminal
penalty.

A joint trust does not typically address the “disposition of property upon
separation, marital dissolution,” (though it might) so is not “settling” those
rights or obligations. But, a joint trust does address the “disposition of
property upon death.” Since they are agreeing how their property is to be
disposed of at death, it is at least arguable that a joint trust is also a marital
agreement.

Whether that presents any practical considerations to be concerned about
is another question and would depend on the circumstances of the client
and what the joint trust provides.
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Joint Trust as a Marital Agreement
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• But, a joint trust most certainly could be a (or part of a)
marital agreement if the parties want it to be one. For a
married couple that wants to “lock down” their estate
plan a joint trust as a marital agreement may be a
useful planning tool. Making a joint trust a, or part of a,
marital agreement creates contractual obligations on
the part of each spouse.

• Married couples that want to “lock down” their estate
plan typically involve a second marriage where the
couple wants assets belonging to both to be used by
the surviving spouse but to ultimately go to differing
beneficiaries of each spouse. The martial home owned
by both is an example of one such asset.



• Where spouses concerned about the surviving spouse being
exploited, or marrying again and the new spouse getting their “joint
assets,” may also want to “lock down” their estate plan

• To clients already married with no prenuptial agreement, the notion
of entering into a marital agreement may be an anathema to them.
Using a joint trust, even if it is expressly made a marital agreement,
may be more palatable to clients than using a marital agreement
and reciprocal wills or trusts.

• If a joint trust is a marital agreement, does that mean each spouse
needs to get a different lawyer? Probably not, but the lawyer has to
try to represent their collective best interests as in other estate
planning situations.
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Hypothetical Planning Scenario

Meet Jack and Kate Shepherd. They are married with two children
who are 10 and 8. They want an estate plan that will allow assets to pass to
each other and then to their children, without probate, as tax efficiently as
possible. They especially like the concept of using trusts as they believe this
will make their estate plan more private.

Will separate revocable trusts or a single joint trust best achieve
their estate planning objectives?

To answer, consider the probate and privacy implications for each
type of trust – for each spouse as well as for their children. Tax considerations
are important and will be focused on separately.
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Hypothetical Client – Jack and Kate Shepherd
with a 10 year old son and 8 year old daughter
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Asset Wife Husband Joint

Home $700,000

Rental Property $400,000

Jack IRA $300,000

Kate IRA $200,000

Merrill Lynch 
Brokerage

$500,000

Jack Life Insurance $500,000

Kate Life Insurance $500,000

Checking/Savings $20,000

Net Estate = $3,120,000 less $400,000 mortgage = $2,720,000



What Happens When Kate Dies

Revocable Living Trusts
• Home – typically left joint at time 

documents are signed because of 
complexity of choosing one trust 
or having to split title – half and 
half. Jack will need to transfer 
title (or execute a TOD deed) to 
his trust)

• Rental Property – if in Kate’s trust 
or TOD deed to her trust, then 
Jack will need to administer trust 
and convey into his trust

Joint Trust
• Home –Jack will not need to take 

action if home was transferred 
into joint trust or there’s a TOD 
deed into trust at death of 
survivor. 

• Rental Property – Jack will not 
need to take action if in the joint 
trust or Kate signed a TOD deed 
to the trust. 
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What Happens When Kate Dies

Revocable Living Trusts
• Kate IRA – Jack is designated 

beneficiary (rollover to his IRA) with 
her trust as contingent beneficiary

• Merrill Lynch Brokerage – typically 
left joint (splitting into two trusts is 
awkward and cumbersome) requiring 
action by Jack at Kate’s death (unless 
did TOD to trust of surviving spouse)

• Kate Life Insurance – paid to Jack 
who will need to put into his trust

• Checking/Savings – Jack will need to 
remove Kate’s name from the 
account and then put in his trust or 
TOD to his trust

Joint Trust
• Kate IRA – Jack is designated beneficiary. 

If he rollovers this to his IRA, which should 
have the trust as his contingent 
beneficiary, he need not doing anything 
else.

• Merrill Lynch Brokerage – if put into joint 
trust (or TOD to joint trust at death of 
survivor), no action is needed by Jack at 
Kate’s death

• Kate Life Insurance – if joint trust is 
designated beneficiary, there is nothing 
for Jack to do at her death except deposit 
check into joint trust account

• Checking/Savings – if put into joint trust 
(or TOD at death of survivor) Jack will not 
need to take action
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INITIAL IMPRESSION

Revocable Living Trusts
• The house, rental property, 

brokerage account, life insurance 
proceeds and checking/savings 
accounts will require work on 
Jack’s part at Kate’s death to 
either put into his trust or TOD 
into his trust.

• If Jack does nothing at Kate’s 
death, then the children will need 
to probate many, if not most, of 
the assets at Jack’s death. Two 
key objectives will be have been 
thwarted – probate and privacy.

Joint Trust
• Likely little work for Jake to do at 

Kate’s death
• If Jack does nothing at Kate’s 

death, except to rollover her 
retirement account to his IRA, 
everything will pass privately to 
children at his death free of 
probate.
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Part 2: Joint Trust or Separate 
Trusts?
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When to Use a Joint Trust?

• Married persons who own property jointly and want to pass
onto same set of beneficiaries (e.g. children). In this situation a
joint trust is used in lieu of creating a separate trust for each
spouse.

• Couple living together (most likely married) and wish to hold or
buy property together and both want to control what happens
to that property after they both have died.

• Preserve character of community property.

• Third party Special Needs Trust created by parents -- a
commonly used joint trust.
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When Not to Use a Joint Trust

• If you’re only doing a trust for one person.
• If couple have maintained separate assets and prefer to keep them

separate.
– Perhaps substantial assets were acquired before marriage or one

spouse has received gifts/inheritances and wishes to keep them
separate

• Have assets belonging to one spouse with a low basis.
• If couple have different beneficiaries (i.e. if Jack or Kate have children from

a prior marriage).
• If estate tax considerations are present – can use a joint trust but

complexity factor goes way up.
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Primary Planning Considerations of Joint Trust 
versus Separate Trusts

• Tax implications – is a gift of property being made when trust is funded or
at death of first grantor? Why do we care?

– Mainly because we want to ensure that the surviving grantor and/or beneficiaries
receive as high of a step-up in basis as possible. To the extent one does not care about
step-up in basis issues, this consideration goes away.

• Control during lives of the grantors. Do both grantors have to consent to
any changes in the joint trust?

• Control after death of first grantor. Can the surviving grantor make
changes to the trust or at least to the portion of the trust to which he or
she “contributed?”
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Joint Trust

Pros
• Simplicity- one trust with one set of 

administrative and dispositive provisions 
• Symbolic- the “Joint” part reinforces Jack 

& Kate’s union
• Achieving estate planning goals of clients 

more likely – clients more likely to title 
property (or TOD) into one trust while 
focused on estate planning, have capacity, 
and not dealing with the death of a 
spouse

• Streamlines management of affairs for 
client who loses capacity to manage own 
affairs

• Funding helps protect against exploitation
• Inability of surviving spouse to change the 

terms of the trust (but see Cons)

Cons
• If estate taxes are an issue, then funding a 

joint trust during life can result in an 
inadvertent taxable gift from one spouse 
to the other or an inadvertent taxable gift 
from the surviving spouse to the 
remainder beneficiaries when the first 
spouse dies

• More difficult for low basis assets to be 
inherited outright by surviving spouse and 
receive a step-up in basis

• Inability of surviving spouse to change the 
terms of the trust (but see Pros)
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Separate Trusts

Pros
• Tried and true for estate tax 

planning
• Joint trust problem with 

inadvertent taxable gifts is not 
present

• More streamlined after first 
spouse dies because surviving 
spouse’s separate trust is tailored 
to that spouse

• Surviving spouse free to change 
terms of trust

Cons
• Two trusts with identical 

administrative provisions and 
mirror-image dispositive 
provisions are redundant

• If Jack & Kate want to fund their 
separate trusts during life with 
jointly held property, they need 
to “split” assets between their 
trusts, which is cumbersome and 
potentially at odds with their 
sense as a married couple

• Surviving spouse is more 
susceptible to exploitation

• Surviving spouse needs to fund 
trust at a difficult time
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Neutral Factors
• Income tax basis step-up at death of first spouse

– All assets in a spouse’s separate trust receive a basis step-up to their 
market value on the date of the spouse’s death (assuming assets do 
not go to the same person who contributed them to the spouse within 
a year of the spouse’s death)

– A joint trust can be drafted so half the value of the trust assets 
receives a market value basis step-up when the first spouse dies (how 
to draft to achieve this result is addressed in Part 3)

• Creditor Protection
– Property held as tenants by the entirety that is conveyed into spouses’ 

joint or separate trusts is still entitled to tenancy by the entirety 
creditor protection 

– § 55-20.2 Tenants by the entireties in real and personal property; certain trusts
• […]
• B.  Any property of a husband and wife that is held by them as tenants by the entireties and conveyed 

to their joint revocable or irrevocable trusts, or to their  separate revocable or irrevocable trusts, shall 
have the same immunity from the claims of their separate creditors as it would if it had remained a 
tenancy by the entirety, so long as (i) they remain husband and wife, (ii) it continues to be held in the 
trust or trusts, and (iii) it continues to be their property.
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Part 3: Joint Trust Income Tax 
Considerations
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How is Joint Trust Income Taxed and Reported? 
• While both spouses are living:

– All trust income is attributed to the spouses, and reportable on their joint income tax return, regardless of 
whether a spouse is Trustee. No trust income tax return (Form 1041) needs to be filed.

• Sources: Treasury Regulation 1.671-4(b)(8), Grantor Trusts and Income Tax Reporting Requirements: A 
Primer Probate Practice Reporter, Vol. 13, No. 1, 2001, IRC §§671, 672 and 676, BNA Portfolio 819-1st, 
Section IV C.

– Simplest reporting method: Trustee provides each payer of income to the trust the name, Taxpayer 
Identification Number (the Social Security number), and signed Form W-9 for the spouse that earned the 
income, and the trust address (which will normally be the spouse’s residence),

– If neither spouse is Trustee, the Trustee must provide the spouses with a statement informing them of their 
duty to report trust income taxes on their joint return, and that summarizes trust income tax information 
that they need to report

• While one spouse is living:
– If the surviving spouse can revoke the trust, trust income is attributed to that spouse and reportable on that 

spouse’s individual income tax return
– If trust is irrevocable, the trust is a separate taxable entity and trust income is reported on a trust income tax 

return

• Exceptions: 
– If the Trust holds S-corporation stock, if the trust holds non-US property, or potentially if a spouse is not a US 

citizen, a trust income tax return needs to be filed for the trust
– If the spouses do not file a joint income tax return (while both are living), they need to file a trust income tax 

return or comply with an alternative reporting method that is more complicated than the one described 
above

• When neither spouse is living:
– Trust is irrevocable and trust income is reported on a trust income tax return 
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Income Tax Basis Adjustment at Death- A Review

• When a person dies, beneficiaries of the decedent’s property receive an income
tax basis in the property equal to the property’s fair market value on the date of
the decedent’s death (IRC §1014). If the decedent’s property has appreciated
significantly since the decedent acquired it, the basis step-up will save the
beneficiary a significant amount of income tax if the beneficiary sells the property.

• Example: 
– Kate Shepard acquired her rental property for $100,000, and now it is worth

$400,000. If she sold it, she would owe income tax on the $300,000 capital
gain ($400K FMV - $100K basis), at an approximately 20% rate (15% federal
and 5% state), resulting in a $60,000 income tax bill.

– If Kate died and bequeathed her rental property to her husband Jack, his basis
in the rental property would be $400K, the FMV of the property at Kate’s
death. If Jack sells the property while its value does not exceed $400K, he
would have no capital gains and not owe income tax on the sale.  at-death
basis adjustment results in $60K income tax savings
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Income Tax Basis Adjustment in Joint Trust Assets 
at Death of First Spouse

To be eligible for the basis adjustment under §1014, property has to have ‘passed from’ or have been ‘acquired from’ 
the decedent, as provided in the statute. Whether joint trust property passes from the first spouse to die depends on 
the terms of the joint trust. Here are some ways a joint trust could be drafted so that trust property would be 
considered to have ‘passed from’ or have been ‘acquired from’ the first spouse to die under §1014:  

1. If the first spouse to die had the right to revoke the trust and receive all of the assets (including appreciation) that 
he contributed at all times during his life, the beneficiaries of those assets will receive a basis adjustment in those 
assets equal to the date-of-death market value. (requires asset tracing)

2. If each spouse had a right to unilaterally revoke the trust at all times while living and receive a percentage of trust 
assets, the beneficiary of the assets that the first spouse to die had a power of revocation over will receive a date-
of-death market value basis adjustment. (does not require asset tracing)

3. If the trust provides that the spouses, either acting jointly or together, may pay trust income to either spouse, 
then assets that the first spouse to die contributed to the trust receive a date of death basis adjustment. (requires 
asset tracing)

4. If the first spouse to die has a testamentary general power of appointment (gpa) over joint trust assets (which 
means that by direction in his will he can direct that trust assets go to his estate or the creditors of his estate), the 
beneficiary of the assets subject to the gpa will receive a date of death market value basis adjustment. 

Warning: the IRS contends that if a decedent has a testamentary gpa over 100% of the assets, some of which were attributable to contributions 
of a surviving spouse, and which the decedent acquires power over only by the testamentary gpa, and which revert to the surviving spouse, then 
under §1014(e) that portion of the assets does not receive a basis step-up.

Footnotes:
• #’s 1. through 3. cause the referenced assets to have ‘passed from’ or been ‘acquired from’ the decedent because they make the assets includible 

in the decedent’s gross estate for federal estate tax purposes under IRC §2038, §2041 (see Federal Estate & Gift Taxation 8th Ed. Stephens, 
Maxfield, et all pp. 4-331 and 332), and §2036, respectively, and §1014B(9) states that assets included in the gross estate (for federal estate 
purposes) are considered to have ‘passed from’ or been ‘acquired from’ the decedent.

• #4. causes the referenced assets to have ‘passed from’ or been ‘acquired from’ the decedent under §1014B(4), and also under §1014B(9) via 
§2041.
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Income Tax Basis Adjustment 
at Death of Surviving Spouse

• If the surviving spouse has the right to revoke the trust and receive all trust assets, or has the right to 
withdraw all trust assets (at all times during her life and after the death of the first spouse), then all of the 
trust assets receive a basis adjustment that equals their market value on the date of the surviving spouse’s 
death)

• If the surviving spouse does not have the right to revoke the trust and receive all trust assets or the right 
to withdraw all assets after the first spouse dies:

– The trust assets will only receive a basis step-up to the extent the surviving spouse:

1.)     can revoke the trust and receive trust assets or withdraw trust assets

2.)    contributed the assets to the trust and retains beneficial enjoyment of 
or an income interest in the assets while living; or

3.)     has a testamentary general power of appointment over the trust assets; or

4.)     is the income beneficiary of assets for which a QTIP election was made on an estate tax 
return of the first spouse to die 
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Part 4: Joint Trust Estate and Gift 
Tax Considerations
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Potential Estate Tax Problem

• If spouses contribute unequally to a joint trust, or contribute equally but have 
unequal rights in the trust property, the spouse who contributes the greater 
amount or who has lesser rights (the donor) might make a ‘taxable gift’ to the 
other spouse, and this taxable gift would reduce the donor spouse’s estate and gift 
tax exclusion amount (currently $5,450,000 a person). 

• In the case of unequal contributions or equal contributions but unequal rights to 
trust property, there is potential for a ‘taxable gift’ because the gift might not 
qualify for the gift tax marital deduction under IRC §2523.
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Consequences of Making a “Taxable Gift” by 
Funding a Joint Trust

• The taxable gift would reduce the donor spouse’s ability to make tax-free 
lifetime gifts to people other than the donor’s spouse and charities, and could 
reduce the amount of assets that the donor spouse could pass at death to 
beneficiaries (other than the surviving spouse and charities) free of estate tax. 

• The taxable gift could reduce the donor spouse’s ability to fund a credit shelter 
trust to reduce estate taxes at the death of the surviving spouse, or it could 
reduce the estate tax exemption amount the estate of the first spouse to die 
could transfer to the second spouse through a portability election on an estate 
tax return.
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Options for Clients Concerned About Estate Taxes

• Funding a credit shelter trust at the death of the first spouse, or transferring the 
predeceased spouse’s unused exemption amount to the surviving spouse with a 
portability election, and making lifetime gifts to people other than one’s spouse 
are techniques that can reduce estate taxes

• Given the current estate tax exemption level ($10,900,000 per couple), if the client 
is interested in preserving the option to fully utilize these tax planning techniques, 
the client should:

1. Use separate trusts instead of a joint trust; or

2. Maintain separate trust shares or account records for each spouse’s unequal contributions, and 
give each spouse the right to revoke the trust with respect to his or her contributions - is a client 
dedicated to keeping up with such record keeping for decades down the road?; or

3. Make every contribution to the trust equal between spouses (the spouses might have to 
separately contribute an equal amount each time a trust contribution is made, or a single transfer 
might have to be in the name of both spouses), and give each spouse equal rights in the trust
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Incorporating Estate Tax Savings Techniques into 
Joint Trusts

• A joint trust with separate shares for each spouse could be structured to 
create a credit shelter trust at the death of the first spouse, either 
unconditionally or if the surviving spouse makes a qualified disclaimer 
under IRC §2518 (in writing, within 9 months of death of first spouse). 

• The disclaimer option allows the surviving spouse to make a portability 
election if that seems more advantageous given the couple’s combined 
net worth and the estate tax exemption level at the death of the first 
spouse.
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Estate and Gift Taxes- Additional Considerations

• If a joint trust becomes irrevocable at the death of the first spouse, a deemed gift 
from the surviving spouse to the remainder beneficiaries could occur, reducing the 
surviving spouse’s estate/gift tax exemption amount. In this situation, the surviving 
spouse may be making a taxable gift (i.e., one that reduces the spouse’s $5.34 
million exclusion against the estate/gift tax) upon the first spouse’s death. This is 
fine if the amount of the gift would be below the surviving spouse’s unused 
portion of his/her estate tax exemption.

• The Joint Trust: Estate Planning in a New Environment, 39 REAL PROP PROB & TR.J. 
(2004), proposes a joint trust utilizing lifetime and testamentary general powers of 
appointment to cure the problem of unequal contributions creating inadvertent 
taxable gifts, but so far the IRS has not made a ruling on this strategy as applied to 
unequal gifts.
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Part 5: Community Property and 
Joint Trusts

35



Joint Trusts and Community Property
• Estate planning in community property law states (Alaska, Arizona, California, Idaho, Louisiana,

Nevada, New Mexico, Texas, Washington, and Wisconsin) is generally done using joint trusts.
Generally under community property law each spouse owns a one-half interest in all property
acquired during marriage (other than property that is gifted to or inherited by one spouse) no
matter how titled.

• In order to preserve the character of community property for couples moving into Virginia from a
community property state, title to the community property has to be maintained in a way that is
consistent with community property status under the laws of the state creating the community
property. If community property is transferred into a separate trust it would likely destroy the
community property character. However, community property transferred into a joint trust may
keep the character of community property if the state creating the community property allowed for
this (thus requiring consultation with counsel in the community property state if this is important to
the client).

• Why would anyone want to preserve the character of community property? Because there is a tax-
advantage. When the first spouse dies there is a 100% basis adjustment for the community
property. At the death of the first spouse, the surviving spouse’s half of the community property
gets a new basis in addition to the new basis given to the decedent spouse’s half of the community
property. IRC §1014(B)(6).

• If spouses have community property that doesn’t have immunity from one spouse’s creditors,
would the spouses prefer to forfeit the potential income tax basis benefit of community property
for tenants-by-the-entirety creditor protection, if available for the property?

36



Virginia Statutes that Address Community 
Property

• Virginia, in Code §64.2-315, adopted the Uniform Disposition of 
Community Property Rights at Death Act. This act raises the following 
presumptions:

1. It is presumed that property acquired during marriage while the spouses 
were domiciled in a community property jurisdiction is community 
property.

2. It is presumed that property acquired while the spouses were domiciled in a 
common law property jurisdiction is not community property, if the 
property is taken in the names of the spouses as joint tenants with the right 
of survivorship.

• Virginia Code §64.2-751 provides that a joint trust, to the extent it consists 
of community property, “may be revoked by either spouse acting alone 
but may be amended only by joint action of both spouses.” 

– This provision, a default provision that can be overridden by the terms of a trust, is intended to 
preserve the status of community property. 
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Part 6: Drafting a Joint Trust
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Drafting Considerations Unique to Joint Trusts
1. One common trust fund for both spouses or separate shares for each spouse?

2. Revocation of trust while both spouses are living: 
• Unilateral by each spouse or joint?
• Does a spouse’s Power of Attorney have revocation rights?
• Should the terms of the trust allow the community property status of community property to 

be preserved? 

3. Distribution rights while both spouses are living: 
• Unilateral by each spouse or by joint consent?
• Do spouses have power to delegate distribution authority between each other?

4. Will trust be revocable or irrevocable at death of first spouse to die?

• Some practitioners use a joint trust that becomes irrevocable at the first death for blended families with 
each spouse having children by a prior marriage, or in other situations where the spouses do not want the 
surviving spouse to be able to change the ultimate beneficiaries of the trust. 

• With such an irrevocable joint trust, consider having a third party serve with the surviving spouse as co-
Trustee. This is because the Trustees will likely have the discretion to make principal distributions to the 
surviving spouse. If the surviving spouse is the Trustee, the intention of the first spouse to die can be 
thwarted by way of discretionary principal distributions.
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Part 7: Sample Joint Trust 
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SHEPHERD FAMILY TRUST 

 
  

This Trust agreement, to be known as the "SHEPHERD FAMILY TRUST," is 

made this ____ day of _________________, 20__, by and between JACK SHEPHERD 

and KATE SHEPHERD, husband and wife, of the Commonwealth of Virginia 

(hereinafter referred to as the "Grantors"), and JACK SHEPHERD and KATE 

SHEPHERD as Trustees (hereinafter collectively referred to as the "Trustee"). The 

successor Trustees are designated in Article XI. We have two children, JOHN 

SHEPHERD, born ____________, and JANE SHEPHERD, born ____________. The 

terms Achild@ or Achildren@ as used herein shall refer to JOHN SHEPHERD and JANE 

SHEPHERD, or either of them, as the context may require, as well as each child 

hereafter born of our marriage or adopted by us. 

ARTICLE I 

CREATION OF TRUST 

The Grantors intend to transfer assets, which may include any property, real or 

personal, to this Trust during their lifetimes, or upon their deaths by the terms of their 

Wills or by beneficiary designation. The Trustee shall hold all assets received in trust 

to be administered under the terms of this Trust Agreement. 

ARTICLE II 

POWERS TO AMEND OR REVOKE 

The Grantors shall have the following rights and powers: 
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A.  To amend or revoke this Trust by written instrument delivered to the 

Trustee. While both Grantors are living, they may only amend the Trust acting together. 

However, while both Grantors are living, either Grantor may unilaterally revoke the 

Trust. Upon revocation, the Trustee shall distribute the trust assets as constituted at the 

time of revocation in equal shares to the Grantors. After one Grantor dies, the surviving 

Grantor may unilaterally amend or revoke the Trust and receive all of the trust assets. 

B.   If a Grantor becomes incapacitated, the Grantor=s attorney-in-fact 

appointed in a Power of Attorney may act in place of the Grantor to amend or revoke 

the Trust to the same extent the Grantor could amend or revoke the Trust if the Grantor 

were not incapacitated. 

ARTICLE III 

PROVISIONS DURING LIFETIME OF BOTH GRANTORS 

A.  While both Grantors are living, the Trustee shall accumulate income and 

retain the principal of the Trust except as the Grantors may otherwise jointly direct. 

While both Grantors are living the Trustee shall distribute to either or both of the 

Grantors so much of the net income and so much of the principal of the Trust as the 

Grantors jointly request. However, the Grantors may delegate distribution authority 

between them as they see fit and any such delegation may be revoked by either Grantor 

at any time.  



SHEPHERD FAMILY TRUST 
Page 3 
 
 

B.   In the event of incapacity of a Grantor, the Trustee shall distribute to or for 

the benefit of each Grantor so much of the trust income and principal as the Trustee 

deems necessary for the support and health care of each Grantor.  

ARTICLE IV 

PROVISIONS UPON DEATH OF FIRST GRANTOR 

Upon the death of the first Grantor to die, the Trustee may pay directly, or to the 

Grantor=s Executor, funds needed to pay all or part of that Grantor=s legally enforceable 

debts, the expenses of the Grantor=s funeral and the disposition of the Grantor=s remains 

and related expenses, costs of administration and death taxes. The Trustee may rely 

upon that Grantor=s Executor as to the amount of these obligations. The remaining trust 

assets shall continue in trust for the benefit of the surviving Grantor in accordance with 

the provisions of Article V. 

ARTICLE V 

PROVISIONS DURING LIFETIME OF SURVIVING GRANTOR 

The Trustee shall distribute to the surviving Grantor so much of the net income 

and principal of the Trust as the surviving Grantor may request. In the event of the 

incapacity of the surviving Grantor, the Trustee shall distribute to or for the benefit of 

such Grantor so much of the income and principal of the Trust as the Trustee deems 

necessary for the surviving Grantor=s support and health care. 



SHEPHERD FAMILY TRUST 
Page 4 
 
 

ARTICLE VI 

PROVISIONS UPON DEATH OF SURVIVING GRANTOR 

Upon the death of the second Grantor to die, the Trustee may pay directly, or to 

the Grantor=s Executor, funds needed to pay all or part of that Grantor=s legally 

enforceable debts, the expenses of the Grantor=s funeral and the disposition of the 

Grantor=s remains and related expenses, costs of administration and death taxes. The 

Trustee may rely upon that Grantor=s Executor as to the amount of these obligations. 

The remaining trust assets shall be distributed in accordance with the provisions of 

Article VII. 

ARTICLE VII 

DISTRIBUTION OF ASSETS 

FAMILY TRUST 

A. Upon the death of the last Grantor, the Family Trust shall be held, 

administered and distributed as follows: 

1. Administration Until Division.  Until division into shares pursuant to 

Paragraph (A)(3), our Trustee may pay to or apply for the benefit of any of our children, 

or the descendants of a deceased child, as much of the net income and principal of the 

Family Trust as our Trustee may deem necessary or appropriate for a beneficiary's 

support, including the reimbursement to any Guardian of a child of ours for the direct 

and indirect expenses of caring for our child, and the payment of reasonable 
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compensation to the Guardian; health care; education; or for any other good purpose. 

Without limiting the discretion of our Trustee, our primary purpose is to provide for the 

support, health care and education of our children who are pursuing educational or 

vocational training or who for any good reason may be in need. In exercising this 

discretion, our Trustee shall take into consideration a beneficiary's age and all other 

resources available to the beneficiary. Any payment or application of benefits for a 

beneficiary pursuant to this Paragraph shall be charged against this Trust as a whole 

rather than against the ultimate distributive share of a beneficiary to whom or for whose 

benefit the payment is made, it being our desire that payments be based on need without 

any requirement of equality. 

2. Advancements.  Until division into shares pursuant to Paragraph (A)(3), 

our Trustee may also make advancements to any of our children, or to the descendants 

of a deceased child, for such purposes, in such amounts and upon such terms as our 

Trustee may deem appropriate, including, but not limited to, funds for graduate school 

not paid for pursuant to Paragraph A(1), or funds to make a down payment on a 

residence or to enter into a profession.  The decision of our Trustee whether a 

discretionary distribution of principal to a beneficiary constitutes an advancement shall 

be final and binding on all beneficiaries. 

3. Division into Shares.  When there is no living child of ours under the age 

of twenty-two years, our Trustee shall divide this Trust as then constituted into equal 
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separate shares so as to provide one share for each then living child of ours and one 

share for each deceased child of ours having a descendant then living; provided that in 

determining the equal shares our Trustee shall take into account and make adjustments 

for advancements made by our Trustee. Adjustments for interest on the advancements 

shall be made or not made at the sole discretion of our Trustee.  Our Trustee shall not 

seek recovery from any child or the descendants of any deceased child to whom 

advancements have been made that exceed the total share of a beneficiary. Each share 

shall be distributed or retained in trust as hereinafter provided: 

(a) Payments of Income and Principal. Our Trustee may pay to or 

apply for the benefit of a living child of ours as much of the net income and principal 

from each share so provided as our Trustee may deem necessary or appropriate for such 

child=s support, health care and education, or for any other good purpose, after taking 

into consideration to the extent our Trustee deems advisable any other income or 

resources available to such child known to our Trustee. 

(b) Distribution at Certain Ages.  When a child of ours attains the 

age of twenty-eight years, our Trustee shall distribute to such child one-third of the 

principal of his or her share as then constituted; when a child of ours attains the age of 

thirty-two years, our Trustee shall distribute to such child one-half of the principal of 

his or her share as then constituted; and when a child of ours attains the age of thirty-

six years, our Trustee shall distribute to such child the undistributed balance of his or 
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her share. If a child of ours has already attained age twenty-eight, age thirty-two, or age 

thirty-six at the time this Trust is divided into shares, our Trustee shall, upon making 

the division, distribute to such child one-third, two-thirds, or all, of his or her share, 

respectively. 

(c) Distribution Upon Death of Child.  Upon the death of a child of 

ours prior to complete distribution of his or her share, the undistributed balance of such 

child's share shall be distributed, per stirpes, to his or her then living descendants, or if 

there are none, per stirpes to our then living descendants, subject to the continuing trust 

provisions of Article VIII; provided, however, that if any portion of such share would 

otherwise be distributed to a person for whose benefit a trust is then being administered 

under this Family Trust, that part shall instead be added to that trust and shall thereafter 

be administered and distributed according to its terms. 

(d) Share for a Deceased Child.  Each share set aside for a deceased 

child of ours who leaves descendants then living shall be distributed, per stirpes, to 

such descendants, subject to the continuing trust provisions of Article VIII. 

ARTICLE VIII 

SEPARATE TRUST FOR CERTAIN BENEFICIARIES 

Whenever any beneficiary, such as a grandchild, is under age thirty-six and is 

entitled to receive assets, the Trustee may retain the assets in a separate Trust. The 

Trustee may pay to or for the benefit of the beneficiary as much of the net income or 
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principal as the Trustee considers appropriate for the beneficiary's support, health care 

and education, or for any other good purpose. [OPTION: We suggest our Trustee 

consider making substantial principal distributions to the beneficiary at ages twenty-

eight and thirty-two, if our Trustee feels the beneficiary has developed a reasonable 

level of maturity for that age.] When the beneficiary reaches age thirty-six, the Trustee 

shall distribute the trust assets to the beneficiary. If the beneficiary dies before the trust 

is terminated, the Trustee shall distribute the trust assets per stirpes to the beneficiary=s 

then living descendants, or if none, per stirpes to the then living descendants of the 

Grantors= child who is the parent of the deceased beneficiary, or if none, per stirpes to 

the Grantors= then living descendants, or if none, to the beneficiary=s estate. 

ARTICLE IX 

STRETCH-OUT RETIREMENT PLANS 

A.  After our deaths, the I.R.S. requires certain minimum annual distributions 

to be made from our retirement plans that we may have designated to our Trust. The 

purpose of this Article is to allow our Trustee to calculate those minimum distributions 

based upon the life expectancy of our beneficiaries, thus deferring income taxes on 

those retirement plan assets for the greatest period possible. This is known as stretching 

out the distributions. 

B.  The term AStretch-Out Retirement Plans@ refers to those retirement plan 

accounts, payable to this Trust or a trust share under this Trust, that do not preclude our 
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Trustee from taking minimum distributions based on the life expectancy of a trust 

beneficiary under the minimum required distribution rules of the Internal Revenue 

Code. The language Aretirement plan accounts@ includes any qualified or non-qualified 

plan account, individual retirement plan account, or similar account. 

C.  For any trust share that is the recipient of a Stretch-Out Retirement Plan 

distribution, the amount distributed to or for the benefit of the beneficiary each year 

shall include, at a minimum, the entire amount of the Plan distribution or distributions. 

Payment shall be made to or for the benefit of the beneficiary no later than March 1 of 

the year following the year of receipt of the Plan distribution. If the beneficiary has died 

before receiving the payment, it shall be distributed to his or her estate. No trust debts, 

taxes or expenses may be paid from any Plan distribution. 

D.  When a distribution of all or part of a trust share is to be made to a 

beneficiary, if the distribution includes an interest in an IRA account (regular or Roth), 

our Trustee shall arrange for the assignment of that interest to the beneficiary, so that 

the beneficiary holds the various powers over the IRA (e.g., to direct investments and 

withdrawals) that would otherwise be held by our Trustee, without necessarily causing 

a distribution of funds out of the IRA account. 

E. It is our intent that the provisions of this Article create a so-called Aconduit 

trust@ meaning that all retirement account distributions to this Trust must be paid out to 

the beneficiary or beneficiaries on an annual basis and that retirement plan distributions 
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to this Trust be eligible to be paid out over the life expectancy of the beneficiary or 

beneficiaries as allowed by law. Our Trustee may amend this Article in any way 

necessary to achieve the stated intent. 

ARTICLE X 

TRUSTEE 

A.    The Trustee shall have full power and discretion in the management and 

control of the trust estate, including the right and power to lease real estate for such 

term or terms as the Trustee deems proper, and to sell, convey, transfer or otherwise 

dispose of all or any portion of any real or personal property at any time held hereunder 

which the Trustee may deem necessary or advisable for the advantageous 

administration of the trust estate. 

B.  The Trustee shall have full power and authority to pledge any real 

property or tangible or intangible personal property as collateral for loans or credit lines 

made by a lender to either Grantor. No person, firm or corporation making such a loan 

shall be required to see to the application of the proceeds of any such loans or credit 

lines. 

C.  The Trustee shall also have the powers granted by law and the powers in 

Virginia Code Section 64.2-105, as in effect from time to time, and the Grantors 

incorporate that section into this agreement by this reference. 
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D.  If any asset transferred to this trust does not meet the standard in Virginia 

as a suitable trust investment, the Trustee may nevertheless retain the asset for so long 

as the Trustee considers appropriate. 

E.  The Trustee, other than the Grantors, shall, at all times, invest and manage 

the trust assets as a prudent investor would, by considering the purposes, terms, 

distribution requirements, and other circumstances of the Trust, and shall exercise 

reasonable care, skill, and caution; and the Trustee, other than the Grantors, shall, at all 

times, be governed by the Uniform Prudent Investor Act as set forth in the Virginia 

Code (except as provided in Paragraph (D) above). 

F.  The Trustee, other than the Grantors, shall keep accurate records 

concerning all trusts hereunder and shall furnish to the current beneficiary an annual 

account showing the condition of such trust(s) and the receipts and disbursements 

during the period covered thereby. The Trustee shall not be required to file any 

accounting with any public official. 

G.  Assets allocated to one share may be of a different character or have 

different income tax bases than assets allocated to another share. 

H.  The powers and discretion granted to the Trustee are exercisable only in 

a fiduciary capacity and may not be used to enlarge or shift any beneficial interest, 

except as an incidental consequence of the discharge of fiduciary duties. 
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I.  The Trustee, other than the Grantors, shall receive reasonable 

compensation for services and reimbursement for any reasonable expenses, however, 

the Trustee's compensation in any one year shall not exceed one-half of one percent 

(0.5%) of the value of the trust assets as they exist on the first day of that particular 

year. This limitation shall not apply in the period following a Grantor=s death to the 

extent the Trustee incurs additional duties and responsibilities by reason of a Grantor=s 

death that would normally be done by the Grantor=s Executor if the assets were not in 

this Trust. 

J.  Our Trustee may employ qualified professionals to assist our Trustee with 

the administration of the Trust and charge the compensation of such professionals as a 

trust expense. We authorize and consent to our Trustee employing the attorney who 

drafted this Trust Agreement or the law firm our attorney was employed by at the time 

we created this Trust to advise our Trustee on any matter related to this Trust. 

K.  The Trustee shall have the authority to employ one or more investment 

managers to manage all or any part of the trust assets and to delegate to such investment 

managers the discretionary authority to buy, sell, exchange, and trade in securities or 

financial assets of any nature. In exercising this authority, the Trustee shall use 

reasonable care, skill, and caution in: (1) selecting an investment manager; (2) 

establishing the scope and terms of the delegation, consistent with the purposes and 

terms of the trust; and (3) periodically reviewing the investment manager's actions in 
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order to monitor the performance and compliance with the terms of the delegation.  

The Trustee may charge the investment manager's compensation and any other related 

expense as a trust expense. 

L.  At any time more than one Trustee is serving, the Trustees shall act 

together provided, however, the Trustees are authorized to delegate any or all powers, 

discretionary or otherwise, to either of them to act on behalf of the Trust, and to revoke 

any such delegations at will. The delegation of any such power, and also the revocation 

of any such delegation, shall be evidenced by an instrument in writing executed and 

delivered to the person to whom such power is delegated. No party to any instrument 

in writing signed by a Trustee purporting to act under such delegations of authority 

shall be obliged to inquire into its validity or into whether it is still in effect. No Trustee 

who has delegated any power hereunder shall be responsible for any act or omission to 

act of the Trustee or Trustees to whom such power is delegated. 
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M.  Notwithstanding any other provision in this agreement, and except as 

provided in this paragraph, our Trustee may not distribute to or for the benefit of either 

Grantor=s estate, any charity or any other non-individual beneficiary any benefits 

payable to this Trust under any qualified retirement plan, individual retirement account 

or other retirement arrangement subject to the Aminimum distribution rules@ of IRC 

Section 401(a)(9), or other comparable provisions of law. It is our intent that all such 

retirement benefits be distributed to or held for only individual beneficiaries, within the 

meaning of IRC Section 401(a)(9) and applicable regulations. Accordingly, we direct 

that such benefits may not be used or applied for payment of either Grantor=s debts, 

taxes, expenses of administration or other claims against our estate; nor for payment of 

estate, inheritance or similar transfer taxes due on account of either of our deaths except 

to the minimum extent that would be required under applicable state or federal tax 

apportionment law in the absence of any specific provision on the subject in either 

Grantor=s will or this trust. This paragraph shall not apply to any charitable bequest 

which is specifically directed to be funded with retirement benefits by other provisions 

of this agreement. 
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ARTICLE XI 

SUCCESSOR TRUSTEE 

A.  Upon the incapacity, death or resignation of one of the Grantors, the other 

Grantor shall serve as sole Trustee. Upon the incapacity, death or resignation of both 

Grantors, then ____________________________ shall serve as Trustee. If 

___________________________ is unable or unwilling to serve, or to continue serving 

as Trustee, then _________________________________ shall serve as Trustee. If 

________________________________ is unwilling or unable to serve or continue 

serving, then he/she may select a successor Trustee. Any other successor Trustee (or 

designated successor Trustee) shall in turn have the right to select his or her successor.  

Selection of a successor Trustee shall be made by written designation.  The designation 

of a successor can be changed at any time prior to the designated successor Trustee 

actually beginning to serve as Trustee. A designated successor Trustee shall have the 

sole discretion, acting reasonably, to determine if an acting Trustee is incapacitated. 

Any person, firm, or corporation shall be fully protected in relying upon the certification 

of a successor Trustee that the original or acting Trustee is incapacitated. If the 

procedures specified fail to result in the selection of a successor trustee, then either our 

Trust Advisor or a court of competent jurisdiction shall select a successor Trustee. 

B.  Any successor Trustee shall be vested with all of the powers and duties, 

whether discretionary or otherwise, as if originally named and designated as an original 
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Trustee hereunder, and shall be vested with all of the title and ownership rights to any 

property, real or personal, of the trust estate, without any further act or conveyance or 

transfer required therefor. No successor Trustee shall be liable or responsible in any 

way for any acts or defaults of any predecessor Trustee, nor for any loss or expense 

from or occasioned by anything done or neglected to be done by any predecessor 

Trustee.  No successor Trustee shall be under any duty to examine, verify, question or 

audit the books, records, accounts or transactions of any preceding Trustee. 

NOTE: 

If a Trust Advisor is not going to be used in this document, remove the 

bolded language [either our Trust Advisor or] in last sentence of Paragraph A. 

above.  If a Trust Advisor role is a part of this document, review and edit the 

following three paragraphs for this client and this particular situation. 

TRUST ADVISOR LANGUAGE 

C.  [In the event of any deadlock between our successor Trustees, our Trust 

Advisor shall be authorized to cast the deciding vote after consultation with the 

deadlocked Trustees. In addition to the role as tiebreaker,] our Trust Advisor shall (also) 

have the authority to remove any acting Trustee upon the request of any beneficiary, if, 

in the sole discretion of our Trust Advisor, he believes such action is appropriate.  

However, it is our intent that our Trust Advisor only use his authority to remove our 
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Trustee as a last resort; and that he first attempt to mediate any disputes between the 

beneficiaries and our Trustee. 

D.  Our Trust Advisor shall be our attorney, 

__________________________.  [Our Trust Advisor shall be our __________, 

___________________.  If he is unable to serve, or continue serving, then our 

__________, ________________, shall serve as successor Trust Advisor.]  If he is 

unable or unwilling to serve, or to continue serving, then he shall select his successor 

Trust Advisor.  Any other successor Trust Advisor shall in turn have the right to select 

his or her successor.  Selection of a successor Trust Advisor shall be made by written 

designation.  A designation of a successor Trust Advisor, once made, can be revoked 

and a new designation made at any time prior to the designated successor taking office. 

A designated successor Trust Advisor shall have the sole discretion, acting reasonably, 

to determine if an acting Trust Advisor is incapacitated to the point of no longer being 

able to serve as Trust Advisor. If the procedures specified fail to result in the selection 

of a Trust Advisor, then a court of competent jurisdiction shall select a Trust Advisor.  

Neither Grantor nor any of our descendants shall serve as Trust Advisor. 

E.  For rendering services as the Trust Advisor, our Trust Advisor shall be 

entitled to compensation based upon the number of hours spent at our Trust Advisor's 

normal hourly rate in effect at the time services are rendered (or a reasonable rate for 
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such services if no hourly rate is available), together with reimbursement for any 

expenses incurred. 

ARTICLE XII 

MISCELLANEOUS PROVISIONS 

A.  The interest of a beneficiary in any trust shall be held as a ASpendthrift 

Trust@ and shall not be liable for the debts of any beneficiary or subject to alienation or 

anticipation by a beneficiary. 

B.  Any beneficiary or the legal representative of any beneficiary shall have 

the right, within the time prescribed by law, to disclaim any benefit or power under this 

agreement.  

C.  For purposes of this Trust, a person shall be considered incapacitated if 

such person is unable due to physical and/or mental impairment to properly manage 

financial affairs. This decision may be made by either Grantor, acting reasonably, or by 

a named successor Trustee acting reasonably, or by the written opinion of a medical 

doctor. Any third party may rely on the certification in writing by our then acting 

Trustee that the person has been determined incapacitated in accordance with this 

paragraph.  

D.  Assets held by the Grantors as tenants by the entirety with the right of 

survivorship and transferred into this Trust shall have the same immunity from the 
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claims of their separate creditors as if such property had remained a tenant by the 

entirety, this in accordance with Virginia Code Section 55-20.2. 

E.  This agreement shall be governed by the laws of Virginia. 

WITNESS our signatures: 
 

______________________________________ 
JACK SHEPHERD  

 
______________________________________ 
KATE SHEPHERD 

 
The terms of the Trust Agreement are accepted. 

 
______________________________________ 
JACK SHEPHERD, Trustee 

 
______________________________________ 
KATE SHEPHERD, Trustee 

 
COMMONWEALTH OF VIRGINIA, 
COUNTY OF ARLINGTON, to-wit: 
 

I, the undersigned, a Notary Public in and for the jurisdiction aforesaid, do 

hereby certify that JACK SHEPHERD and KATE SHEPHERD, whose names are 

signed individually and as Trustees to the foregoing Trust, have on this _____ day of 

__________________, 20__, acknowledged the same before me in the jurisdiction 

aforesaid. 

GIVEN under our hand and seal this _____ day of __________________, 20__. 

        ______________________________________ 
Notary Public 
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VIRGINIA CODE SECTIONS 
 
 
Premarital Agreement Act 

 
     § 20-149. Formalities of premarital agreement. — A premarital agreement shall be in 
writing and signed by both parties. Such agreement shall be enforceable without consideration and 
shall become effective upon marriage.  
 
     § 20-150. Content of agreement. — Parties to a premarital agreement may contract with 
respect to: 
 

     1. The rights and obligations of each of the parties in any of the property of either or both 
of them whenever and wherever acquired or located; 
 
     2. The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, 
create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control 
property; 
 
     3. The disposition of property upon separation, marital dissolution, death, or the occurrence 
or nonoccurrence of any other event; 
 
     4. Spousal support; 
 
     5. The making of a will, trust, or other arrangement to carry out the provisions of the 
agreement; 
 
     6. The ownership rights in and disposition of the death benefit from a life insurance policy; 
 
     7. The choice of law governing the construction of the agreement; and 
 
     8. Any other matter, including their personal rights and obligations, not in violation of 
public policy or a statute imposing a criminal penalty.  
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§ 20-155. Marital agreements. — Married persons may enter into agreements with each 
other for the purpose of settling the rights and obligations of either or both of them, to the same 
extent, with the same effect, and subject to the same conditions, as provided in §§ 20-147 through 
20-154 for agreements between prospective spouses, except that such marital agreements shall 
become effective immediately upon their execution. If the terms of such agreement are (i) 
contained in a court order endorsed by counsel or the parties or (ii) recorded and transcribed by a 
court reporter and affirmed by the parties on the record personally, the agreement is not required 
to be in writing and is considered to be executed. A reconciliation of the parties after the signing 
of a separation or property settlement agreement shall abrogate such agreement unless otherwise 
expressly set forth in the agreement.  
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Creation and Limitation of Estates; Their Qualities 
 

§ 55-20.2. Tenants by the entireties in real and personal property; certain trusts. — 
 

A. Any husband and wife may own real or personal property as tenants by the entireties. 
Personal property may be owned as tenants by the entireties whether or not the personal property 
represents the proceeds of the sale of real property. An intent that the part of the one dying should 
belong to the other shall be manifest from a designation of a husband and wife as "tenants by the 
entireties" or "tenants by the entirety." 
 

B. Notwithstanding any contrary provision of § 64.2-747, any property of a husband and 
wife that is held by them as tenants by the entireties and conveyed to their joint revocable or 
irrevocable trusts, or to their separate revocable or irrevocable trusts, and any proceeds of the sale 
or disposition of such property, shall have the same immunity from the claims of their separate 
creditors as it would if it had remained a tenancy by the entirety, so long as (i) they remain husband 
and wife, (ii) it continues to be held in the trust or trusts, and (iii) it continues to be their property, 
including where both spouses are current beneficiaries of one trust that holds the entire property 
or each spouse is a current beneficiary of a separate trust and the two separate trusts together hold 
the entire property, whether or not other persons are also current or future beneficiaries of the trust 
or trusts. The immunity from the claims of separate creditors under this subsection may be waived 
as to any specific creditor, including any separate creditor of either spouse, or any specifically 
described property, including any former tenancy by the entireties property conveyed into trust, 
by the trustee acting under the express provision of a trust instrument or with the written consent 
of both the husband and the wife. 
 
 
  

http://va.casefinder.com/views/view_viewer.php?file=va_cod051665
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Uniform Disposition of Community Property Rights at Death Act 
 
     § 64.2-315. Application. — This article applies to the disposition at death of the following 
property acquired by a married person: 
 

     1. All personal property, wherever situated: 
 

     a. Which was acquired as or became, and remained, community property under the 
laws of another jurisdiction; 
 

b. Which, all or the proportionate part of that property, was acquired with the rents, 
issues, or income of, or the proceeds from, or in exchange for, that community property; 
or 
 
     c. Which is traceable to that community property; 
 

     2. All or the proportionate part of any real property situated in the Commonwealth which 
was acquired with the rents, issues or income of, the proceeds from, or in exchange for, 
property acquired as, or which became and remained, community property under the laws of 
another jurisdiction, or property traceable to that community property. 
 

     § 64.2-316. Presumptions. — In determining whether this article applies to specific 
property, the following rebuttable presumptions apply: 
 

     1. Property acquired during marriage by a spouse of that marriage while domiciled in a 
jurisdiction under whose laws property could then be acquired as community property is 
presumed to have been acquired as, or to have become and remained, property to which this 
article applies; and 
 
     2. Real property situated in the Commonwealth and personal property wherever situated 
acquired by a married person while domiciled in a jurisdiction under whose laws property 
could not then be acquired as community property, title to which was taken in a form which 
created rights of survivorship, is presumed not to be property to which this article applies. 
 

     § 64.2-317. Disposition upon death. — Upon death of a married person, one-half of the 
property to which this article applies is the property of the surviving spouse and is not subject to 
testamentary disposition by the decedent or distribution under the laws of intestate succession of 
the Commonwealth. One-half of that property is the property of the decedent and is subject to 
testamentary disposition or distribution under the laws of intestate succession of the 
Commonwealth. With respect to property to which this article applies, the decedent's one-half of 
the property is not subject to the surviving spouse's right to an elective share under § 64.2-302 or 
Article 1.1 (§ 64.2-308.1 et seq.), as applicable. 
 
     § 64.2-318. Perfection of title of surviving spouse. — If the title to any property to which 
this article applies was held by the decedent at the time of death, title of the surviving spouse may 
be perfected by an order of the court or by execution of an instrument by the personal 

http://va.casefinder.com/views/view_viewer.php?file=va_cod051456
http://va.casefinder.com/views/view_viewer.php?file=va_cod054837
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representative or the heirs or devisees of the decedent with the approval of the commissioner of 
accounts. Neither the personal representative nor the court in which the decedent's estate is being 
administered has a duty to discover or attempt to discover whether property held by the decedent 
is property to which this article applies, unless a written demand is made by the surviving spouse 
or the spouse's successor in interest. 
 
     § 64.2-319. Perfection of title of personal representative, heir or devisee. — If the title 
to any property to which this article applies is held by the surviving spouse at the time of the 
decedent's death, the personal representative or an heir or devisee of the decedent may institute an 
action to perfect title to the property. The personal representative has no fiduciary duty to discover 
or attempt to discover whether any property held by the surviving spouse is property to which this 
article applies, unless a written demand is made by an heir, devisee, or creditor of the decedent. 
 
     § 64.2-320. Purchaser for value or lender. — 
 
     A. If a surviving spouse has apparent title to property to which this article applies, a 
purchaser for value or a lender taking a security interest in the property takes his interest in the 
property free of any rights of the personal representative or an heir or devisee of the decedent. 
 

B. If a personal representative or an heir or devisee of the decedent has apparent title to 
property to which this article applies, a purchaser for value or a lender taking a security interest in 
the property takes his interest in the property free of any rights of the surviving spouse. 
 
     C. A purchaser for value or a lender need not inquire whether a vendor or borrower acted 
properly. 
 
     D. The proceeds of a sale or creation of a security interest shall be treated in the same 
manner as the property transferred to the purchaser for value or a lender. 
 
     § 64.2-321. Creditor's rights. — This article does not affect rights of creditors with respect 
to property to which this article applies. 

 
     § 64.2-322. Acts of married persons. — The provisions of this article do not prevent 
married persons from severing or altering their interests in property to which this article applies. 
 

§ 64.2-323. Limitations on testamentary disposition. — This article does not authorize 
a person to dispose of property by will if it is held under limitations imposed by law preventing 
testamentary disposition by that person.  
 
  § 64.2-324. Uniformity of application and construction. — This article shall be so 
applied and construed as to effectuate its general purpose to make uniform the law with respect to 
the subject of this article among those states which enact it. 
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Uniform Trust Code 
 
§ 64.2-701. Definitions. — In this chapter: 

 
     "Action," with respect to an act of a trustee, includes a failure to act. 
 
     "Ascertainable standard" means a standard relating to an individual's health, education, 
support, or maintenance within the meaning of § 2041(b)(1)(A) or 2514(c)(1) of the Internal 
Revenue Code of 1986. 
 
     "Beneficiary" means a person that (i) has a present or future beneficial interest in a trust, 
vested or contingent; or (ii) in a capacity other than that of trustee, holds a power of appointment 
over trust property. 
 
    "Charitable trust" means a trust, or portion of a trust, created for a charitable purpose 
described in § 64.2-723. 
 
     "Conservator" means a person appointed by the court to administer the estate of an adult 
individual. 
 
     "Environmental law" means a federal, state, or local law, rule, regulation, or ordinance 
relating to protection of the environment. 
 
     "Guardian" means a person appointed by the court to make decisions regarding the support, 
care, education, health, and welfare of a minor or adult individual. The term does not include a 
guardian ad litem. 
 
     "Guardian of the estate" means a person appointed by the court to administer the estate of 
a minor. 
 
   "Interests of the beneficiaries" means the beneficial interests provided in the terms of the 
trust. 
 
     "Jurisdiction," with respect to a geographic area, includes a state or country. 
 
     "Person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government, governmental subdivision, agency, or 
instrumentality, public corporation, or any other legal or commercial entity. 
 
     "Power of withdrawal" means a presently exercisable general power of appointment other 
than a power exercisable by a trustee that is limited by an ascertainable standard, or that is 
exercisable by another person only upon consent of the trustee or a person holding an adverse 
interest. 
 
     "Property" means anything that may be the subject of ownership, whether real or personal, 
legal or equitable, or any interest therein. 
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     "Qualified beneficiary" means a living or then-existing beneficiary who, on the date the 
beneficiary's qualification is determined, (i) is a distributee or permissible distributee of trust 
income or principal; (ii) would be a distributee or permissible distributee of trust income or 
principal if the interests of the distributees described in clause (i) terminated on that date, but the 
termination of those interests would not cause the trust to terminate; or (iii) would be a distributee 
or permissible distributee of trust income or principal if the trust terminated on that date. 
 
     "Revocable," as applied to a trust, means revocable by the settlor without the consent of 
the trustee or a person holding an adverse interest. 
 
     "Settlor" means a person, including a testator, who creates, or contributes property to, a 
trust. If more than one person creates or contributes property to a trust, each person is a settlor of 
the portion of the trust property attributable to that person's contribution except to the extent 
another person has the power to revoke or withdraw that portion. 
 
     "Spendthrift provision" means a term of a trust that restrains both voluntary and involuntary 
transfer of a beneficiary's interest. 
 
     "State" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United 
States. The term includes an Indian tribe or band recognized by federal law or formally 
acknowledged by a state. 
 
    "Terms of a trust" means the manifestation of the settlor's intent regarding a trust's 
provisions as expressed in the trust instrument or as may be established by other evidence that 
would be admissible in a judicial proceeding. 
 
     "Trust instrument" means an instrument executed by the settlor that contains terms of the 
trust, including any amendments thereto. 
 
    "Trustee" includes an original, additional, and successor trustee, and a cotrustee 
 

§ 64.2-751. Revocation or amendment of revocable trust. — 
 
     A. Unless the terms of a trust expressly provide that the trust is irrevocable, the settlor may 
revoke or amend the trust. This subsection does not apply to a trust created under an instrument 
executed before July 1, 2006. 
 
     B. If a revocable trust is created or funded by more than one settlor: 
 

     1. To the extent the trust consists of community property, the trust may be revoked by 
either spouse acting alone but may be amended only by joint action of both spouses; 
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     2. To the extent the trust consists of property other than community property, each settlor 
may revoke or amend the trust with regard to the portion of the trust property attributable to 
that settlor's contribution; and 
 
     3. Upon the revocation or amendment of the trust by fewer than all of the settlors, the 
trustee shall promptly notify the other settlors of the revocation or amendment. 
 

     C. The settlor may revoke or amend a revocable trust: 
 

      1. By substantial compliance with a method provided in the terms of the trust; or 
 
      2. If the terms of the trust do not provide a method, by any method manifesting 
clear and convincing evidence of the settlor's intent. 
 

     D. Upon revocation of a revocable trust, the trustee shall deliver the trust property as the 
settlor directs. 
 
     E. A settlor's powers with respect to revocation, amendment, or distribution of trust 
property may be exercised by an agent, acting in accordance with § 64.2-1612, under a power of 
attorney that expressly authorizes such action except to the extent expressly prohibited by the terms 
of the trust. 
 
     F. A conservator of the settlor or, if no conservator has been appointed, a guardian of the 
settlor may exercise a settlor's powers with respect to revocation, amendment, or distribution of 
trust property only (i) to the extent expressly authorized by the terms of the trust or (ii) if authorized 
by the court supervising the conservatorship or guardianship for good cause shown. 
 
     G. A trustee who does not know that a trust has been revoked or amended is not liable to 
the settlor or settlor's successors in interest for distributions made and other actions taken on the 
assumption that the trust had not been amended or revoked.  
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