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INTRODUCTION 

This paper evolved from a joint meeting of the Family Law and Elder Law sections of the 
Fairfax Bar Association.  The paper explores common practices in each discipline that can have 
unintended consequences for the other. The topics are loosely grouped into three timeframes: 
 planning prior to and during marriage, issues arising during separation and divorce and 
considerations following the termination of the marriage by death or divorce. 
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I. ASPECTS OF DIVORCE THAT AFFECT 
PRE-NUPTIAL AGREEMENTS AND 

ESTATE PLAN DRAFTING 

Drafting a Premarital Agreement under the Virginia Premarital Agreement Act, Virginia 
Code 20 – 147 through 20-155, et seq. requires an understanding of both the Equitable 
Distribution statute, Virginia Code Section 20 – 107.3 and of estate planning and probate Law. 
Elder law and family law attorneys approach drafting a Premarital Agreement with different 
perspectives. Elder law attorneys are familiar with potential issues relating to estate and probate 
law but may miss issues more familiar to family law attorneys. Here are some mistakes family 
law attorneys have noted made by Elder Law attorneys drafting a Prenuptial Agreement. 

a) Separate Property Mistakes 

A major focus for family law attorneys when drafting Premarital Agreements is language 
tailored to keep inherited or premarital property “separate”. The Code defines “Separate” 
property as all property acquired before the marriage, acquired during the marriage by 
inheritance or gift from someone other than the spouse, property acquired during the marriage 
in exchange for or from the proceeds of sale of separate property so long as it is maintained 
during the marriage as “separate”, and the “separate” portion of “hybrid” property as defined in 
Section 20 – 107.3 (3). If the definition of “separate” property as set out in 20 – 107.3 (1) is 
changed, it can lead to loss of a substantial asset. If “separate” assets are to be defined 
differently from the Equitable Distribution statute and case law, care must be taken to avoid 
unintended consequences. 

REAL LIFE MISTAKE: Drafting attorney transmuted “separate” property into “marital” property. 
One spouse owned a residence in her own name prior to marriage. The home was fully paid for. 
No improvements were made to the home during the marriage. Taxes for the home were paid 
for from a “separate” account. The prenuptial agreement was drafted to define the increase in 
equity for what would otherwise have been considered a “separate” residence to a “marital” 
residence. The result was that the spouse owning the house prior to the marriage lost a 
“separate” asset, and the non-owning spouse received a “marital” interest in the property. But 
for the language of the agreement, the non-owning spouse would otherwise not have had any 
“marital” interest in the house. 

b) Marital Property Mistakes 

The equitable distribution statute defines “marital” property as 

1. all property titled in the names of both parties, 

2. the “marital” portion of property which is classified as “hybrid,” and 

3. all other property acquired by either party during the marriage which does not fall 

into the definition of “separate” property. 
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While the above definition encompasses all types of property, pensions, profit sharing 
and retirement plans are subject to additional limitations in 20 – 107.3 G. No more than 50% of 
the marital share of any pension, profit-sharing or deferred compensation or retirement benefit 
may be awarded to the non-owning party. The marital share of such a retirement interest in 20 – 
107.3 G (1) is defined as “that portion of the total interest, the right to which was earned during 
the marriage and before the last separation of the parties, if at such time or thereafter at least 
one of the parties intended the separation to be permanent.” The marital share of personal 
injury and workers compensation recoveries are calculated in the same manner. 

REAL LIFE MISTAKE: Misunderstanding the restrictions on distribution of retirement assets. 
Make sure you understand what portion of a pension or other retirement asset which was 
earned during the marriage. Determine the number of months during which the party with the 
retirement asset worked to earn the retirement right. Then determine the number of months 
during which the parties were married and the retirement asset was earned. Most frequently this 
is expressed as a fraction: 

number of months of the marriage during which  
creditable service was earned 

number of months of creditable service during which 
the right to the retirement asset was acquired 

The resulting fraction is multiplied by 50%. This type of fraction is most frequently used to 
determine defined-benefit plan pension rights. Determining how much of a 401(k) defined 
contribution or profit-sharing plan or IRA account was earned during the marriage can be more 
complicated if a portion of the defined contribution plan asset was earned during as well as 
before or after the end of the marriage. 

REAL LIFE MISTAKE: Defining the marriage as longer than Virginia law would do so deprives 
both parties of the claim to a separate interest on their earnings from the period after the 
separation as well as for any property acquired post-separation according to the length and time 
period defined in the agreement. Under Virginia law, the period of the marriage is defined as 
from the date of marriage to the date of separation. “Property acquired after separation is 
presumed to be separate property unless the party claiming otherwise demonstrates that it was 
obtained with marital funds.” Luczkovich v. Luczkovich, 26 Va. App. 702 (1998) at 727. For 
example: adding four months to the marriage by defining the end of the marriage as occurring 
four months after date of separation creates an additional four months of “marital” property 
acquisition.  
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c) Hybrid Property Mistakes 

“Hybrid” or “part marital property and part separate property” almost always requires 
“tracing” to determine the “marital” and “separate” components for equitable distribution. Tracing 
burdens of proof are set forth in Section 20 – 107.3 A (3). Each type of “hybrid” property has a 
distinct burden of proof as set out in sections (a) – (g). The process of determining the 
“separate” or “marital” portion of each type of property is also different 

Note that there is no presumption of gift when separate property is commingled with joint 
property, newly acquired property is conveyed into joint ownership or existing property is 
conveyed or retitled into joint ownership. Thus, regardless of the fact that property may be jointly 
titled, with appropriate evidence, the classification of jointly owned property can be declared 
“separate” by the divorce court.  20-107.3 A (3)(f) and (g) 

A typical “hybrid” issue revolves around the “commingling” of “marital” and “separate” 
property. The classification of the contributed property is “transmuted” to the category of the 
property receiving the contribution unless the contributed property can be “traced” by a 
preponderance of the evidence. (Example: The husband has an investment account opened 
prior to the marriage with funds earned prior to the marriage.  After the marriage, contributions 
are made to the investment account with marital earnings from a joint account. Documents 
necessary for the tracing process may include investment statements dating back to the date of 
the marriage and statements for the source of the funds used to acquire new investments. In a 
long marriage, these documents may not be available.) 

Another scenario is that of utilizing inherited or gifted property from someone other than 
the spouse along with marital funds, such as earnings, to purchase real estate or investments. If 
a party has inherited a stock portfolio from a parent, maintains the stock as “separate” but 
engages in research and other “personal effort” during the marriage to manage the stock 
portfolio, the income from and increase in value of the “separate” property during the marriage 
may be “marital” property. In such an instance, the non-owning party has the initial burden of 
proof per 20-107.3 A (3)(a). 

COMMON SCENARIOS TO CONSIDER: One of the most common tracing scenarios involves 
one party owning a residence prior to the marriage which would be classified as “separate” 
property. However, after the marriage, the party who did not own the property prior to the 
marriage contributes post-marriage earnings to a joint account out of which the mortgage 
payments are paid. Thus, the party who did not own the property prior to the marriage is 
contributing marital funds which reduce the balance of the mortgage loan. The parties may also 
make improvements to the home and the party who did not own the property prior to the 
marriage may contribute earnings to a joint account from which payments are made for the 
improvements. 

While any type of asset may be traced, the most frequently traced type of asset is real property. 
 To determine what portion of the equity in property is “separate” and which is “marital”, the two 
formulas most often utilized in Virginia to determine the interest of each party in the case of 
separate contributions to hybrid real property are set out in Brandenburg v. Brandenburg, 617 
S.W.2d 871 (Ky.Ct.App.1981) and in Keeling v. Keeling, 47 Va. App. 484 (2006) a later Virginia 
Court of Appeals decision). The Brandenburg formula was utilized in a Kentucky decision and 
the formula was adopted by the Virginia Court of Appeals in Hart v. Hart, 27 Va. App. 46 (1998) 
The Brandenburg formula is heavily weighted towards contributions to the property and does 
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not take into account market forces that may have increased the value of the property. If the 
Brandenburg formula had been utilized by the court, Ms. Keeling would have received $19,930 
and Mr. Keeling $496,016 of the equity interest in the marital home. The Keeling Court 
determined that the Brandenburg result was inequitable as market forces were responsible for 
most of the increase in equity of the home. The Keeling court awarded Ms. Keeling $187,030 
and Mr. Keeling $328,915 of the equity interest giving weight to the increase in value from 
market forces. The ability to claim commingled “separate” assets varies greatly depending upon 
the Court’s selected method of tracing. Because tracing is complex, many Virginia family law 
attorneys utilize VADER’s (Virginia Attorneys Divorce Electronic Reference) Brandenburg 
calculation which is frequently submitted to the court in equitable distribution hearings. 

A party who marries someone who wholly owns a “separate” business at the time of the 
marriage may also claim an increase in value due to “personal effort” of the owning spouse as a 
“marital” portion of the asset which might otherwise be wholly classified as “separate” property. 
“Virginia Family Law” Section 11:8 Swisher, Diehl , Cottrell 2015. 

PRACTICE TIP: Even with the most careful drafting language identifying “separate” and 
“marital” property, unless clients have had premarital instruction by an attorney concerning how 
to maintain separate assets, it is not unusual for separate funds become commingled during a 
long marriage. Only in the event of a divorce do most clients search for documentation to 
substantiate a claim to separate contributions to property. In a long marriage, this 
documentation may be difficult or impossible to find. 

d) Classification Mistakes 

Titling an asset in a spouse’s name does not necessarily change its character from 
separate to marital property. Not all jointly-titled assets may be determined by a court to be 
marital. The gift may be brought back in to the “separate” category if it is traceable and can be 
shown not to be a gift.  

Virginia Code § 20-107.3 (A)(3)(f)) states: “When separate property is retitled in the joint 
names of the parties, the retitled property shall be deemed transmuted to marital property. 
However, to the extent the property is retraceable by a preponderance of the evidence and was 
not a gift, the retitled property shall retain its original classification.” 

Virginia Code Section 20-107.3A(3)(g) further states: “Subdivisions A 3 d, e and f of this 
section shall apply to jointly owned property. No presumption of gift shall arise under this section 
where (i) separate property is commingled with jointly owned property; (ii) newly acquired 
property is conveyed into joint ownership; or (iii) existing property is conveyed or retitled into 
joint ownership.” 

To determine if a transfer of separate property is a completed marital gift, the following 
must be present: 1) a clear intention to make a gift, 2) delivery of the gift and 3) acceptance of 
the gift by the receiver. Once the court determines if a completed gift has been made, the court 
must determine the separate or marital classification of the property. If the property becomes 
marital, all or in part, it is subject to equitable distribution. 

Theismann v. Theisman, (22 Va.App. 557, 566, 471 S.E.2d 809, 813, aff'd on reh'g en 
banc, 23 Va.App. 697, 479 S.E.2d 534 (1996)) is one of the leading cases on record in Virginia 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1996137394&ReferencePosition=813
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1997031442
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addressing transmutation and gifting issues. During the marriage, Mr. Theismann transferred his 
residence which was originally “separate” property and two “separate” brokerage accounts into 
the joint names of the parties. Mr. Theismann testified he did not intend to make a gift of the 
residence and brokerage accounts, but he made an admission that he intended for his wife to 
share equally in the home and be an owner of the accounts. Ms. Theismann retained cards 
given to her by Mr. Theismann which were admitted into evidence. In one card, Mr. Theismann 
stated that he intended for the now jointly-titled property to be “our” house. The Court looked to 
the language of intention to determine if a gift had been made and whether the completed gift 
was marital or separate property. The Court found the transfers in this case were a gift, and thus 
they were marital property and subject to equitable distribution.  

Utsch v. Utsch, 266 Va. 124 (2003), addresses the common issue of transfer of a 
“separate” residence into joint names.  In this case, the husband transferred title of the parties’ 
residence from his sole name to the joint names of the parties. The residence was his 
“separate” property and had been owned by him prior to the marriage to the wife. The transfer 
was made by a document which stated that it was a “deed of gift” and the conveyance was 
made in consideration of “love and affection”. There was also the reference in the Deed to Code 
Section 58.1-811(D) permitting exception from recording taxes for gifts. The Supreme Court 
ruled that “the deed of gift was unambiguous on its face, both for the purpose of retitling and 
proof of donative intent, parol evidence surrounding its execution was not admissible.” Utsch v. 
Utsch, 266 Va. 124, 126 

The husband in Cirrito v. Cirrito, 44 Va. App 287 (2004), used his “separate” funds, to 
purchase four real estate properties and titled them in the name of the husband and wife. The 
Cirrito deeds evidently did not have the “gift” language of the Utsch deed. The husband testified 
that he had placed the properties in joint names to place them beyond the reach of creditors. 
The court found that the four properties were the husband’s “separate” property. 

In some instances, a gift to a spouse may be intended to be separate rather than marital. 
In McDavid v. McDavid,19 Va.App. 406, 451 S.E.2d 713 (1994), jointly titled property was 
transferred to the husband by Deed from the wife. The Deed contained language stating that the 
husband was to hold it as if he were unmarried. The wife stated that she did so because the 
husband represented to her that the transfer was necessary to facilitate a marital trust. In that 
case, the Court found that the property, originally marital, had been gifted using language 
indicating the wife was to have no interest in the property and it was now the husband’s sole 
and separate property. 

In a Fairfax Circuit Court case, Rinearson v. Rinearson, 2002WL 922903 (2002), four 
jointly-owned condominiums were conveyed to the wife by Quitclaim Deed. Judge Wooldridge 
found the Quitclaim Deed “clear and unambiguous. By that instrument Mr. Renearson conveyed 
to Mrs. Rinearson not mere title to the property, but all of his interest in it, which includes his 
marital interest.” Thus a Quitclaim Deed between spouses including the common language 
“waiving all interest” may operate to waive marital interest as well and transform what would 
otherwise have been marital property into the separate property of the donee. 
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In Robinson v. Robinson, 46 Va. App 652 (2005), the husband received a substantial 
income from an inherited trust fund.  It was the couple’s only source of income. The trust income 
was utilized to acquire real and personal property in joint names. The wife claimed a marital 
interest in the joint property, but her claim of marital interest was denied. Once the husband 
carried the burden of proof that the assets were traceable to his separate trust income, the 
burden shifted to the wife to prove that the assets were a “gift” and therefore marital.. She was 
unable to prove donative intent and therefore the assets were not a gift. Robinson v. Robinson, 
46 Va. App. 652 (2005) at 665. 

Care must also be taken when transferring property out of a trust which would originally 
be classified as separate property. In Parsons v. Parsons, 2014 WL 6896278 (2014), the Court 
of Appeals ruled that inherited property transferred by the husband’s brother out of the 
husband’s mother’s Irrevocable Inter Vivos Trust and into joint names of the husband and wife 
resulted in a completed gift. While there was no gifting language in the deeds, the court looked 
to how the parties treated the property during the marriage. The husband claimed he titled the 
properties in joint names to avoid judgment creditors but never provided any proof of the 
judgments other than testimony. The trial court noted that the “husband made no distinction 
between the properties he inherited from his mother and other marital properties acquired 
during the marriage.” Parsons v. Parsons, 2014 WL 6896278 (2014) at 6. Thus, the manner in 
which the parties treat the alleged “separate” property as compared to other marital property 
can be a factor in determining the character of the property. 

REAL LIFE MISTAKE: Failure to understand that gifts between the spouses meant to be 
“marital” or “separate” must meet the three pronged test for a gift.  

WORSE MISTAKE: Preparing a “bargain and sale” language Deed for a property transfer when 
you meant the transfer to be a gift. When the transfer is to be a gift, prepare a Deed of Gift. 

e) Spousal Support 

In the event of a divorce, either party may have the right to an award of spousal support. 
Support can be granted in “periodic payments for defined duration, or in periodic payments for 
an undefined duration, or in a lump-sum award, or in any combination thereof.” Virginia Code 
Section 20 – 107.1 C. Either party may also request a” reservation” of the spousal support even 
if support was not awarded under subsection C. Virginia Code section 20 – 107.1 D. Before 
awarding spousal support, the court is to “consider the circumstances and factors which 
contributed to the dissolution of the marriage, specifically including adultery in any other ground 
for divorce”. Virginia Code section 20 – 107.1 E. Subsection E goes on to list 13 factors the 
court is to weigh determining “nature, amount and duration” of an award.  Among the factors to 
be considered are the age of the parties, length of the marriage and physical and mental 
condition of the parties. 

Prenuptial agreements have been drafted with clauses waving the right to spousal 
support for both parties, waiving spousal support in the event that a particular party commits 
adultery, limiting spousal support to a certain period of years or to a certain sum of money, 
limiting spousal support in the early years of marriage and increasing the right to spousal 
support as the length of the marriage increases, limiting spousal support except in the event that 
one of the parties stays home to raise children. 
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REAL LIFE MISTAKE: Clients must be counseled about the long-term consequences of 
waivers or limitations of spousal support. In the event either or both parties wish to waive or limit 
spousal support rights, the attorney must thoroughly discuss the consequences with client. For 
example: Relatively young parties who are both employed may wish to waive spousal support. 
The parties must carefully consider whether each would wish the waiver to be in place if one of 
the parties stayed home to raise children for a lengthy period of time, the marriage continued for 
20 or 30 years, in the event one party at serious health issues and so on. 

f) Other Mistakes 

Failure to clarify to clients that a prenuptial agreement is a contractual agreement that 
affects the rights only as between the parties. It does not affect Medicaid eligibility is not 
affected by contractual promises in prenuptial agreement 

GENERAL PRACTICE TIP: Have a family law attorney review your draft for potential divorce 
traps. Equitable Distribution and support are complicated aspects of divorce law. 
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II. TERMINATION OF MARRIAGE BY 
DIVORCE 

a) Drafting and Funding Estate Plans to Limit 
Divorce Impact 

Elder law attorneys must consider that divorce can occur late in life even in long term 
marriages. In 2013, 58,796 people were divorced by Virginia courts. Of that total, fifty-two per 
cent were over age 40. Twenty-three per cent of those who divorced in 2013 were over 50. In 
2013, there were 2,903 people between 60-69 years of age and 628 people age 70 or older who 
divorced.(Recorded Divorces by Age and Race of Wife/Husband, preliminary 2013 totals, 
Virginia Department of Health) Many of these older Virginians had estate plans in place prior to 
the divorce. 

Drafting trusts for an estate plan in such a way that an adverse divorce impact is avoided 
requires an understanding of equitable distribution, the divorce litigation process and the 
Premarital Agreement Act. Because parties can sign a marital agreement whether or not divorce 
is anticipated, the documents creating many estate plans and RLTs contain language that a 
thoughtful divorce attorney may argue create a marital settlement pursuant to § 20-155. Courts 
can and do interpret estate plans in ways that impact equitable distribution.  

Trust documents must take into account the possibility of separation and divorce. To 
maintain client rights to equitable distribution, the estate planning attorney must be careful not to 
create an estate plan that grants an interest in one spouse’s separate property to the other. 
Trust documents and transfers not carefully drafted may constitute a “marital settlement” under 
the Premarital Agreement Act and waive rights the client would otherwise have to equitable 
distribution. Trust documents should not contain language that indicates a settlement of 
property or support rights unless clients fully understand and have waived those rights unless 
the clients fully understand and have waived those rights. 

To avoid drafting language that would create a settlement of rights pursuant to the 
Premarital Agreement Act, the estate planning attorney needs a basic understanding of 
equitable distribution and must draft trust documents with care to avoid this result.  

b) Equitable Distribution 

Upon entering an order of divorce, the Court is directed to: 

1. identify all property owned by the parties, 

2. determine its value, 

3. classify it as to whether it is marital, separate, or part-marital and part-separate in 
nature, and 
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4 distribute the property or its value between the parties. Pursuant to Virginia Code 
Section 20-107.3(C), the Court may order the transfer of jointly owned marital property. The 
Court may not order transfer of property that is titled solely in the name of one party, but may 
determine the value of that property and allocate the value between the parties. Retirement 
assets require special handling. The Court may order the “marital” portion of retirement or 
pension assets to be paid by direct assignment by the plan administrator. The power to transfer 
joint assets, order a monetary award, and payment of retirement assets constitutes the Court’s 
power to distribute the property of the spouses at equitable distribution.  

1. “Unequal” Equitable Distribution 

Attorneys outside the family law field may have the impression that assets are “divided” 
equally by the Court at the time of divorce. Equitable Distribution does not mean equal 
distribution of marital assets and debts. While that is often the case, “equitable distribution” is 
not always an equal “division” of marital assets. Virginia Code §20-107.3(E) lists eleven factors 
the court must consider in determining how to effect equitable distribution of the marital assets 
and debts. Equitable distribution is decided on a case by case basis with wide discretion 
according to the trial judge.  

2. Separate Property 

Equitable distribution applies only to the distribution of marital assets and debts and 
does not apply to separate property. Although the transfer of marital property between spouses 
usually does not affect equitable distribution, transfers of separate property may affect a 
spouse’s right to retain that property. The estate planning attorney must be conscious of which 
of the client’s property may be separate. 

A separate property analysis involves evaluating evidence that would be submitted to 
the Court at an equitable distribution trial. In order to identify the assets, income and debts of 
the parties to establish the nature and extent of separate property, an attorney may ask: 

a. The date an interest was acquired. Property acquired prior to the date of 
marriage is usually separate and property acquired after the separation from 
post-separation earnings or assets will be separate. 

b. The source of funds used to acquire an asset, as property acquired in exchange 
for or from the proceeds of sale of separate property is separate property. 

c. The source of a gift received during the marriage from someone other than the 
spouse, as gifts to only one party are the separate property of that party. 

d. Whether an asset was acquired by inheritance from someone other than the 
spouse and title is in the sole name of the beneficiary, as such an inheritance is 
separate property. 

e. Whether an asset that was initially separate property has become hybrid or 
marital because it was not kept separate. 

f. Whether there exist any retirement assets or tort recoveries that may have a 
separate property interest component. 
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g. Whether any gift has been made to a spouse of what would otherwise have been 
separate property. 

h. The extent to which substantial personal efforts of either spouse increased the 
value of any separate property. 

3. Determination of Gift 

Before transferring property identified as separate into joint names or into the name of 
the other spouse, the estate planning attorney should ascertain the intent of the client 
concerning the permanent gifting of the separate property to avoid unintentionally changing its 
status to hybrid property, marital property or the separate property of the other spouse upon 
transfer. Mere titling an asset in a spouse’s name does not necessarily result in a gift. Not all 
jointly-titled assets may be determined to be marital in a divorce trial. The gift may be brought 
back in to the separate category if it is “traceable” and can be shown not to be a gift per Virginia 
Code Section 20-107.3A(3)(d)(e). 

To determine whether or not a transfer of “separate property” is a completed marital gift, 
the following elements must be present: 

1. donative intent, 

2. delivery, and 

3. acceptance by the done. 

If a completed gift has been made, the court must then determine the separate or marital 
classification of the property. If the property becomes marital, all or in part, it is subject to 
equitable distribution. 

The only reported Virginia case addressing the question of the character of a gift within 
the framework of equitable distribution and revocable trusts is Kelln v. Kelln, 30 Va.App.113 
(1999). In this case, the parties entered into two revocable living trusts contained in one 
document. The trust document divided the parties’ estates into two shares and the trust was 
funded by transfers of assets into the trust. The trust stated that “to the extent that either 
[spouse’s] share [of Schedule A assets] exceeds his or her contribution to the Trust, the amount 
of the difference or excess contribution shall constitute a completed gift from the other 
[spouse].” The trust provided that during their joint lives, each party had the right to revoke the 
trust and receive from the Trustee their respective shares of the trust property. Just prior to the 
separation of the parties, Mr. Kelln revoked the trust. In the divorce action that followed, Ms. 
Kelln claimed the property transferred into her share of the trust as a completed gift and her 
“separate” property. The Court found that the trust was entered into for purposes of minimizing 
federal estate taxes and held that the standard for determining whether the assets transferred to 
Ms. Kelln were a completed gift that transformed them into “separate” property was whether or 
not the grantor “intended to give the asset as the other spouse’s separate property” or intended 
a marital gift which would be classified as marital, not separate property. Due to the revocable 
nature of the trust, the Court ruled that there was no donative intent to gift and transform marital 
property into Mrs. Kelln’s separate property. 
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Care must be taken when transferring property into revocable living trusts as part of a 
couple’s coordinated estate plan. Although there is no Virginia case specifically on point, 
reading the Kelln and Theismann cases, together, a transfer of gifted separate property into a 
trust, even a revocable one, may transform it into marital property subject to equitable 
distribution.  

4. Divorce Impact of Estate Plan 

If the concerns above are not considered in drafting and structure of a couple’s estate 
plan, control of assets when the parties are adverse may favor one spouse over the other. 
Divorce often includes a “race to the bank” around the time of separation, with one spouse (“the 
winner”) acquiring legal title to the majority of the assets and often spending down the assets. 
 The other spouse may find him or herself unable to fund a contested divorce and ultimately be 
forced to receive less support and/or assets in the divorce. Trust provisions may wind up 
inadvertently settling marital rights. 

When creating an estate plan for married couples with a revocable living trust (“RLT”), 
counsel must take into account the possibility of any of the following: 

a. The separation of the parties. 

b. Filing for divorce by either party. 

c. Death of a spouse while the parties are separated and/or in divorce litigation. 

d. Entry of a Final Order of Divorce 

Practice Tips: 

 When drafting individual RLTs for both parties, take care not to transfer assets to 
a donee spouse when the donor spouse may have a “separate” interest in the property. Be 
especially careful not to use “gifting” language. 

 When drafting a joint RLT, take care that a “separate” interest is not added into 
the “marital” estate. 

 If assets in one spouses’ sole name are transferred to the other’s trust in an 
estate plan with separate RLTs, regardless of the classification of the asset, a transfer occurs 
which is not within the Court’s power at divorce. 

 Consider how assets may be classified in equitable distribution 

 When drafting a RLT, avoid drafting plan documents in a manner which may 
cause them to be interpreted as a Marital Agreement pursuant to Virginia Code§20-155. If so 
interpreted, both parties may have waived their rights under equitable distribution and their 
divorce rights may be determined by the language of the trust. 
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Trust documents should not have the effect of waiving the client’s right to equitable 
distribution in the event of a divorce. It is advisable fort estate planning attorneys to create 
guidelines for the concerns addressed here and consult with a family law attorney when 
potential divorce and equitable distribution issues appear as estate plans are created. 

c) Effects of Separation and Divorce on Named 
Fiduciaries and Designated Beneficiaries 

1. Financial Power of Attorney 

Under Virginia’s Uniform Power of Attorney Act,1 unless the power of attorney provides 
otherwise, a financial power of attorney and the agent’s authority to act thereunder terminates 
automatically when an action is filed: 

(i) for the divorce or annulment of the agent's marriage to the principal or their legal 
separation, 

(ii) by either the agent or principal for separate maintenance from the other, or 

(iii) by either the agent or principal for custody or visitation of a child in common with 
the other. 

PRACTICE TIP: To avoid the need for the appointment of a conservator should the client 
become incapacitated, the client should update his or her financial power of attorney early in the 
separation process. 

2. Medical Power of Attorney 

Where no agent has been appointed under an advance medical directive or medical 
power of attorney, a patient’s spouse may not authorize medical care where a divorce action 
has been filed.2 Where a spouse has been designated as agent under an advance directive or a 
medical power of attorney, however, the institution of an action or the entry of a decree for 
divorce or annulment does not automatically revoke the designation of the spouse as agent, and 
it is necessary for the declarant spouse to revoke for the designation of the agent.3 Where there 
has been a revocation of the designation of an agent, subsequent decisions about health care 
shall be made consistent with the provisions of Article 8 of the Health Care Decisions Act, which 
precludes the divorcing spouse’s involvement in health care decisions and designates an order 
for others to serve.4 

PRACTICE TIP: Where there is a medical directive or medical power of attorney, and the client 
no longer wants the spouse to make the client’s healthcare decisions, the document needs to 
be revoked and replaced early in the separation process. 

                                                           
1 VA CODE ANN. § 64.2-1608.B.3 
2 See VA CODE ANN. § 54.1-2986.A.3. 
3 See VA CODE ANN. § 54.1-2985.A. 
4 VA CODE ANN. § 54.1-2985.A.3. 
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3. Beneficiary Designations 

Under Virginia Code § 20-111.1, except as otherwise provided under federal law or 
Virginia law, upon the entry of a decree of annulment or divorce, any revocable beneficiary 
designation contained in a then existing written contract owned by one party that provides for 
the payment of any death benefit to the other party is revoked and the benefit shall be paid 
instead as if the former spouse had predeceased the decedent, unless (i) the decree of 
annulment or divorce or a written agreement of the parties provides for a contrary result or (ii) 
the death benefit is payable to or under any trust.5 The Virginia statute includes "death benefit" 
payments under a life insurance contract, annuity, retirement arrangement, compensation 
agreement or other contract designating a beneficiary of any right in the form of a death benefit. 

This automatic revocation, however, is preempted where beneficiary designations are 
controlled by Federal law to the contrary, such as when a former spouse is the named 
beneficiary on a 401(K) account, Thrift Savings Plan (TSP), or Federal Employees’ Group Life 
Insurance (FEGLI) policy.6 The party owning assets governed by Federal law must instead 
initiate the appropriate actions to remove the former spouse as the designated beneficiary. 

PRACTICE TIP: Review and update designated beneficiary forms early in the separation 
process. 

4. The Will 

The entering of the final decree of divorce or annulment automatically revokes any 
disposition of property made to or any power of appointment conferred on a former spouse by 
the Will, and unless the Will expressly provides otherwise, any provision nominating the former 
spouse as executor, trustee, conservator, or guardian is also revoked.7 The disposition of the 
property and the conferring of any power or office under the Will shall be made as though the 
former spouse failed to survive the testator.8 

It is important, however, to note the following: 

(i) Automatic revocation under VA CODE ANN. § 64.2-412.A occurs only upon the entry of 
the final decree. Until the final decree is entered, the terms of a Will or the laws of intestacy if 
there is no will, will control.  

(ii) Under the laws of intestacy, a surviving spouse will receive 100% of the decedent’s 
estate if the decedent left no children that were not also the children of the surviving spouse, or 

                                                           
5 VA CODE ANN. § 20-111.1. 
6 See Hillman v. Maretta, 133 S. Ct. 1943, 186 L. Ed. 2d 43, 2013 U.S. LEXIS 4167, 81 U.S.L.W. 4357, 24 Fla. L. 
Weekly Fed. S 227, 2013 WL 2371463 (U.S. 2013). The United States Supreme Court affirmed the Virginia Supreme 
Court’s judgment holding that Section D of Va. Code § 20-111.1 was preempted by FEGLIA. The Court found that the 
Virginia law displaced the decedent’s former wife selected by the insured decedent husband in accordance with 
FEGLIA and replaced her instead with someone else (decendent’s wife at the time of his death) thereby frustrating 
the deliberate purpose of Congress which is to ensure that a federal employee’s named beneficiary receives the l ife 
insurance proceeds. 
7 VA CODE ANN. § 64.2-412.A. 
8 VA CODE ANN. § 64.2-412.B. 
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a surviving spouse will receive one-third (1/3) of the decedent’s estate if the decedent left one or 
more children that were not also children of the surviving spouse. 

(iii) Under either scenario (Will or intestacy), if a new Will is executed in which the surviving 
spouse is not a named beneficiary, the surviving spouse’s share will be limited to the elective 
share of a decedent’s augmented estate.  

(iv) The automatic revocations of disposition of property and appointment as fiduciary under 
VA CODE ANN. § 64.2-412.A. apply only to the former spouse and not to other relatives of the 
former spouse. These other persons named as beneficiaries and fiduciaries under the Will will 
remain intact until changed. 

PRACTICE TIP: Should the client desire that his or her spouse receive nothing or the minimum 
allowable by law from the client’s estate at the death of the client and/or desires to change the 
nominated fiduciaries, the client should execute a new Will early in the separation process that 
excludes the spouse as a beneficiary under the Will and names new beneficiaries and 
fiduciaries.  If so disinherited the surviving spouse will need to take action, namely, file for an 
elective share, otherwise the surviving spouse will receive nothing under the Will. 

5. Revocable Trusts 

Unlike the laws regarding automatic terminations of property rights and fiduciary 
appointments under a Will upon the entry of a decree of divorce or annulment, the entry of a 
decree does not terminate by law a former spouse’s beneficial interest under trust or a former 
spouse’s appointment as a Trustee. The terms of the property settlement and the terms of the 
trust will control the disposition of trust assets and who serves as Trustee upon divorce or 
separation. Depending upon such terms and whether there was a joint trust for both spouses or 
a separate trust for each spouse, and depending further upon which assets are held in which 
trust(s), the trust(s) must be revoked, amended, or restated and the assets retitled to change 
beneficial interests and fiduciary appointments. Assets requiring retitling after divorce may 
include for example, bank accounts, brokerage accounts, cars, real property, LLC interests, 
stock, etc. 

PRACTICE TIP: Include provisions in the trust document to provide how the spouse of the 
Grantor, as beneficiary and fiduciary, will be treated upon separation and divorce for purposes 
of the trust. For example, the trust provision may state that the spouse shall be treated as 
having predeceased the Grantor when an action is filed for divorce or annulment of the 
marriage, their legal separation, for separate maintenance, or for custody or visitation of a child 
in common with the other. 

6. Joint Accounts 

Upon the entry of a decree of divorce a joint account between the former spouses, which 
was presumed to be owned equally between them during the marriage, is converted into a 
tenancy in common account without survivorship.9 The title on the account must be changed to 
reflect its disposition in the Divorce Decree or Property Settlement Agreement and new 
beneficiaries should be designated. 

                                                           
9 VA CODE ANN. § 6.2-606 and §6.2-607. 
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d) Divorce Involving an Incapacitated Spouse 

Additional issues arise in a divorce when one of the spouses is incapacitated. A spouse 
who lacks capacity may not seek a divorce on his or own behalf.  The assets of an incapacitated 
person may require management by a third party. If a divorcing incapacitated person is or is 
expected to become eligible for government benefits, it is advisable that the division of property 
under a property settlement agreement be designed to award, distribute and manage assets in 
a manner that will preserve the incapacitated person’s eligibility. 

1. Initiating or Defending a Divorce Action 

Marriage is a contract.10 A person who lacks the mental capacity to enter into a marriage 
contract also lacks the capacity necessary to dissolve a marriage.11 “The test for determining 
whether one lacks sufficient capacity to become bound absolutely by ... contract is whether, at 
the time the [contract] was executed, the grantor possessed sufficient mental capacity to 
understand the nature of the transaction and to agree to its provisions.”12 A person who cannot 
understand the nature of divorce and its consequences, lacks capacity to divorce. 

Historically, a decision to seek divorce was considered a personal one requiring a 
voluntary consent and volition on the part of the person seeking to divorce. “No marital failing 
works an automatic destruction of a marriage. Of critical significance is a person's reaction to 
and evaluation of the actions of his spouse. This reaction and this evaluation are intensely 
personal to each individual” and may be based upon social, financial, moral, religious, and other 
considerations and values unique to the individual.”13 The majority rule was that "the remedy of 
divorce (and equally of nullity) and the right to seek it belong exclusively to one or other of the 
spouses" and a guardian could not therefore pursue a divorce action on behalf of the 
incompetent person.14 

The few courts that have permitted suits by a guardian have relied upon statutory 
provisions or upon a desire not to leave an incapacitated spouse open to unremedied 
misconduct against him by the other spouse and have reasoned that Guardians are permitted to 
make other very personal decisions for the incapacitated person, such as, whether to refuse life-
sustaining medical treatment, ward’s place of domicile and ward’s rights of association and 
consortium with other persons.15 

                                                           
10 See MacDougall v. Levick, 66 Va.App. 50, 782 S.E.2d 182, at 188 (Va. App., 2016). “For nearly its entire history, 

from the earliest colonial times down to the present day, the legislature has spelled out what formalities are required 
to contract a lawful marriage in Virginia.” Id. at 63. “Applicable statutes and cases all point to the inescapable 
conclusion: the parties' failure to follow the formal requirements to contract a lawful marriage means that they never 
married under Virginia law.” Id. at 69. 
11 New Solutions to an Age-Old Problem: Statutory Authorizations for Guardian-Initiated Divorces, Bella Feinstein, 

Esq., NAELA Journal, Vol. 10, Number 2, Fall 2014, pp 203-228, at 209 quoting Matter of Jennings, 453 A.2d 572, 

574 (N.J. Super. Ch. Div. 1981). “A vast majority of courts hold that a guardian has no authority to seek a divorce or 
dissolution. The cases are collected in Annot., 6 A.L.R.3d 681, 683-88 (1966). The collected cases often rely upon 
the truism that a decision to dissolve a marriage is so personal that a guardian should not be empowered to make 
such a choice for the incompetent.” In Re Marriage of Gannon, 104 Wash.2d 121, 124 (1985). 
12 Brown v. Resort Developments, 385 S.E.2d at 576, 238 Va. at 529 (Va., 1989) quoting Lohman v. Sherwood, 181 
Va. 594, at 607, 26 S.E.2d 74, at 79-80 (1943). 
13 See Annotation, "Power of Incompetent Spouse's Guardian, Committee, or Next Friend to Sue for Granting or 

Vacation of Divorce or Annulment of Marriage, or to Make a Compromise or Settlement in Such Suit," 6 A.L.R.3d 681. 
14 Jennings, Matter of, 453 A.2d 572 at 574, 187 N.J.Super. 55, at 58 (N.J. Super. Ch., 1981) (citations omitted). 
15 See Nelson v. Nelson, 878 P.2d 335, 338-339 (Ct. of App. 1994). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=38s0XshcBm7UzEfqdNSEiyKo9aNI1K%2brmOqYob3CQ%2bLA3mRqqk0x4L%2b0kGg7Q8s3f5ByvaiaZZbADSOjNUmSjZ6S3KTmV%2f3oNJjzCdLI%2fMjGOyx6bIgkWUyAeEHQzY1A4NcEwxw6yra4OMWaXFHol05oTvOjhzndyaxFM%2bDU2cI%3d&ECF=6+A.L.R.3d+681
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In 1950, Virginia enacted legislation directing that actions or suits to which an 
incapacitated person is a party “shall” be prosecuted or defended by the court appointed 
fiduciary.16 The Guardian of the incapacitated person is authorized to initiate a change in the 
person’s marital status and, therefore, is the fiduciary authorized to prosecute or defend in a 
divorce action on behalf of an incapacitated spouse.17 Only a court appointed Guardian may 
initiate a change in the incapacitated person’s marital status.  

The appointment of a Guardian, however, may be initiated by any person who files a 
petition.18 The well spouse who intends to initiate a divorce action or a representative of the well 
spouse can file the petition for the appointment of a Guardian for the incapacitated spouse for 
the purpose of moving forward with the divorce action. A person assisting an incapacitated 
person in initiating a divorce action, such as, a family member or friend of the incapacitated 
person, or an attorney for the incapacitated person, may also petition for the appointment of a 
Guardian. 

A court appointed Guardian is required to have court authorization prior to changing the 
incapacitated person's marital status.19 Either the Court Order appointing the Guardian must 
authorize the guardian to change the marital status of the incapacitated Respondent or, if the 
Court Order does not authorize it, once appointed, the Guardian must obtain permission of the 
Court to change the incapacitated person’s marital status.  

When an incapacitated person is a party to a divorce proceeding the incapacitated 
person is represented by Counsel. The Guardian stands in the shoes of the incapacitated 
person. And the Court appoints a Guardian ad litem to ensure that the incapacitated person’s 
best interests are being served. The Guardian ad litem protects the incapacitated person 
against an unscrupulous Guardian. 

It also may be necessary to have a Conservator appointed the Court to carry out the 
terms of a Property Settlement Agreement on behalf of the incapacitated person. For instance, 
the Conservator may be authorized to sell the family home to one or the other divorcing parties 
for the price agreed upon in a Property Settlement Agreement without further Court permission. 
Or if a property is to be sold to third party, Conservator would seek Court permission to sell the 
property if not authorized in the Order appointing the Conservator and seek approval from the 
Commissioner of Accounts prior to accepting terms of a sales agreement. 

2. Estate Planning Considerations During Negotiations of 
the Property Settlement Agreement (PSA) 

During negotiations for the PSA, the Guardian should consider employing estate 
planning techniques which may arrange for receipt and management of the assets going to the 
incapacitated person so as to (1) optimize the value of the assets for the incapacitated person 
and (2) ensure that the paying spouse’s contributions are properly managed over time and not 
wasted so as to preclude the need for further contributions from the paying spouse.  This may 
involve evaluating, among other things, whether the assets set aside for the incapacitated 
person will be sufficient to meet the needs of the person for the duration of incapacity and 
planning for Government benefit eligibility for the incapacitated person. 

                                                           
16 In 1950 the General Assembly enacted Code Section 37-149, a predecessor to VA CODE ANN. § 64.2-2025. 
17 VA CODE ANN. § 64.2-2019.D. 
18 VA CODE ANN. § 64.2-2002(A). 
19 VA CODE ANN. § 64.2-2019.D. 
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An incapacitated person's Agent under a valid power of attorney may be authorized to 
set up a revocable or irrevocable trust on behalf of the incapacitated person and transfer assets 
of the incapacitated person to the trust.20 A court appointed Conservator also may be authorized 
to set up a revocable or irrevocable trust on behalf of the incapacitated person with terms 
approved by the court and transfer assets of the incapacitated person to the trust.21 If a 
Conservator is given authority to undertake the estate planning on behalf of the incapacitated 
person, a Guardian ad litem will be appointed to represent the interest of the incapacitated 
person.22 

During the negotiations of the PSA, trust terms can be set that will ensure proper 
management of trust assets to meet the needs of the incapacitated person, including but not 
limited to, terms for identifying an appropriate Trustee(s), rights to income, powers to invade 
principal, lifetime and testamentary powers of appointment, gifting powers, and beneficiaries 
following the death of the incapacitated person, etc. 

If an incapacitated person is expected to be eligible for Government benefits, obtaining 
case-specific assistance from practitioners who are experienced in the areas of Medicaid or 
Veteran’s benefit planning is prudent.  These Government programs and the strategies for 
addressing the challenges posed by them are complex and beyond the scope of this 
presentation.  The following are not meant to be an exhaustive list of considerations but rather 
an introduction to some points for consideration during the PSA negotiation process involving an 
incapacitated person. 

(a) Medicaid ignores marital agreements. Medicaid will want to see that the final 
outcome of the PSA reflects an equitable distribution to the incapacitated person. It may be 
advantageous to nullify a marital agreement so that an equitable distribution of appropriate 
assets under appropriate circumstances may be made to the incapacitated person that will be 
acceptable to Medicaid. 

(b) Divorce may have an impact on other benefits that a couple is receiving or an 
individual spouse may be expecting to receive in the future, for example, supplemental security 
income (SSI), social security retirement benefits and survivor’s benefits, veteran’s entitlement to 
extra dependent allowances. 

(c) Medicaid ignores Court mandated payments for spousal support and child 
support. All of an incapacitated person’s income must be used for support of the incapacitated 
person. 

(d) Medicaid is a federal needs-based assistance program. Eligibility is determined 
by looking at resources (countable or exempt), transfers made (for fair market value or gifts) 
during a five-year look back period, and income. The nature of assets to be received by the 
incapacitated person and the timing of the receipt of asset may affect eligibility of the 
incapacitated person. 
  

                                                           
20 VA CODE ANN. § 64.1622A.1. 
21 VA CODE ANN. § 64.2023.A. 
22 VA CODE ANN. § 64.2023.B. 



{00303880.DOCX;3} 

(e) An incapacitated person who is receiving or expected to receive Government 
benefits may benefit from a distribution of his or her share of the assets to a qualified special 
needs trust (SNT). The distribution of the share into a community pooled SNT23 or self-settled 
SNT24 would allow the incapacitated person to qualify sooner for Government benefits and to 
supplement Government benefits with funds from the SNT without jeopardizing eligibility. 

(f) An incapacitated person who is receiving or expected to receive Government 
benefits may benefit from receiving an income stream rather than a countable resource. The 
share could be used to purchase a Medicaid compliant annuity or the share could be placed into 
a Medicaid Asset Protection Trust. Again, this may allow an earlier qualification and 
preservation or a stretching out of the incapacitated person’s assets.  

(g) For a person with access to sufficient income and assets (LTC Ins., gifts from 
family members) to bridge the incapacitated person over the 5 year look back period, it may be 
beneficial to place assets in a  Medicaid Asset Protection Trust (MAPT). A MAPT is an 
irrevocable grantor trust designed to receive a “gift” from the grantor in exchange for an 
expected income stream. The trust permits the person to protect the underlying assets from 
expected and unexpected long-term care costs and creditors, continue to receive income 
generated by the assets during the person’s lifetime, and ensure assets remaining in the trust at 
the person’s death are transferred to the person’s chosen beneficiaries with lower tax liability. 

(h) The initial asset transfer is a “gift” for Medicaid purposes and the application for 
Medicaid benefits must be delayed until after the 5-year look back period to avoid the imposition 
of a penalty. In addition, the underlying assets will no longer be an available resource for a 
future Medicaid applicant. This may not be problematic, however, if the incapacitated person 
has access to assets sufficient to provide for his or her needs during the 5 year period. Because 
a lifetime beneficiary can receive distributions of principal during the lifetime of the grantor, often 
the children beneficiaries can use the money to supplement the parent Grantor’s care. 

(i) Remaining assets are not recoverable by the State and residuary beneficiaries 
receive what’s left on the death of the Grantor. Other advantages to the Grantor include (i) 
because the Grantor continues to receive income, the income is taxed at Grantor’s income tax 
rate which is lower than the trust income tax rate, (ii) the Grantor may retain significant powers 
such as limited testamentary right of appointment to change beneficiaries (usually among 
Grantor’s descendants and charitable organizations) excluding only the Grantor’s estate and 
creditors,  and (iii) the existence of the powers allow assets to stay in Grantor’s estate for estate 
tax purposes and therefore, assets are entitled to a “step-up” in basis at the Grantor’s death 
which is especially important for appreciating assets to minimize capital gains tax. This estate 
planning tool can be particularly helpful for preserving a family business or farm. 

(j) Veteran’s Asset Protection Trust differs in only one significant way from the 
Medicaid Asset Protection Trust in that the Grantor has no right to income or principal. 
  

                                                           
23 42 USC 1396p(d)(4)(c). 
24 42 USC 1396p(d)(4)(a). 
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3. Elective Share for a Surviving Incapacitated Spouse  

Should the spouse predecease the incapacitated spouse prior to entry of the Final 
Divorce Decree, a Conservator or Agent under a durable power of attorney may make the 
election for the elective share on behalf of a surviving spouse.25  

When the surviving spouse is incapacitated, the Court must appoint a trustee to 
administer the property set aside for the support of the incapacitated surviving spouse.26 The 
trustee must administer the trust in accordance with the following terms or other terms as the 
court determines appropriate: 

(1) Expenditures of income and principal may be made in the manner, when, and to 
the extent that the trustee determines suitable and proper for the surviving spouse's support, 
without court order but with regard to other support, income, and property of the surviving 
spouse and benefits of medical or other forms of assistance from any state or federal 
government or governmental agency for which the surviving spouse must qualify on the basis of 
need.27 

(2) During the surviving spouse's incapacity, neither the surviving spouse nor 
anyone acting on behalf of the surviving spouse has a power to terminate the trust; but if the 
surviving spouse regains capacity, the surviving spouse then acquires the power to terminate 
the trust and acquire full ownership of the trust property free of trust, by delivering to the trustee 
a writing signed by the surviving spouse declaring the termination.28  

(3) Upon the surviving spouse's death, the trustee shall transfer the unexpended 
trust property in the following order: (i) under the residuary clause, if any, of the Will of the 
predeceased spouse against whom the elective share was taken, as if that predeceased spouse 
died immediately after the surviving spouse; or (ii) to the predeceased spouse's heirs under 
Chapter 2 (§ 64.2-200 et seq.).29  

(4) The trust shall be treated as a testamentary trust subject to the provisions 
governing testamentary trustees under Title 64.2.30  

e) Support of Special Needs Children 20 – 124.2 

1. Impact of Child Support Income on Child’s benefits 

Much of the focus of elder law attorneys with special needs populations is on the 
Supplemental Support Income (SSI) and Medicaid programs. SSI pays a monthly cash benefit 
(a maximum of $735 per month in 2017) to individuals with low income who are elderly, blind or 
disabled. To be eligible, the individual must have income less than the payment threshold and 
assets of less than $2,000. Parental income and assets are deemed available to minors seeking 
SSI or Medicaid. For middle-class clients, Medicaid waiver programs and limited SSI benefits 
may be available for minors with complex medical needs. Upon reaching age 18, parental 
income and resources are no longer deemed to a child with special needs.   

                                                           
25 VA CODE ANN. § 64.2-308.13.A. 
26 VA CODE ANN. § 64.2-308.13.B. 
27 VA CODE ANN. § 64.2-308.13.B.1. 
28 VA CODE ANN. § 64.2-308.13.B.2. 
29 VA CODE ANN. § 64.2-308.13.B.3. 
30 VA CODE ANN. § 64.2-308.13.B.4. 

http://law.lis.virginia.gov/vacode/64.2-200/
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a. Impact of child support on public benefits during minority. 

(1) SSI: Child support is generally considered income to the child and 
reduces the SSI benefit. 

(a) When child support is paid on behalf of a child who receives SSI, 
the child support (including arrearages) is counted as unearned income to 
the child. POMS SI 0830.420B.1. 

(i) Arrearages paid to a parent who receives SSI is unearned 
income of the parent, if kept by the parent. 

(ii) For a parent receiving SSI, child support paid is deducted 
from the parent’s income.  

(b) One-third of the value of direct payment of food and shelter by an 
absent home is excluded from the child’s income.  The remaining 2/3 is 
subject to the rules for in-kind support and maintenance (ISM). POMS SI 
0830.420.B.2. ISM rules reduce the SSI payment of an individual 
receiving payment of their shelter and/or food by a maximum of 1/3 of the 
SSI payment rate. 

(c) Other payments made by the non-custodial parent on behalf of the 
child, such as health insurance premiums, school tuition, etc. are not 
income to the child. 

(2) Medicaid: Medicaid eligibility generally follows SSI eligibility. There is an 
exception to parental deeming rules for Medicaid waiver programs that serve 
children under the age of 18 with very severe disabilities/medically complex 
situations.  For these children, no parental income or assets are deemed. The 
child’s income must be less than 300% of the SSI payment level ($2,205 per 
month for 2017) and assets must be less than $2,000.  

(a) Child support paid by an absent parent is unearned income to the 
child. One-third of the payment by the absent parent is excluded from 
income. Virginia Medicaid Manual, Sec. 0830.420A.3. The remaining 2/3 
is unearned income. 

b. Child support after the age of 18.  

(1) Under Virginia law, disabled young adults are entitled to continuing child 
support. Va. Code 20-124.2C. Virginia courts shall order that child support will 
continue to be paid to a child who is over the age of 18 and is a full-time high 
school student, not self-supporting and living with the parent seeking child 
support.  This mandatory support ends when the child reaches age 19 or 
graduates from high school, whichever comes first. Many young adults with 
special needs remain in the school system through age 21. 
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(2) Virginia courts may order child support that extends beyond the age of 18 
for any child who is severely and permanently disabled, not self-supporting and 
living with a party seeking child support of a non-custodial parent. In addition, the 
court may confirm a stipulation or agreement of the parties that extends a 
support obligation beyond when it would otherwise terminate and provided by 
law. The court has no authority to decree support of children payable by the 
estate of a deceased party, i.e. the obligation for future child support ends upon 
the death of the parent. (See Va Code 20-124.2.C) 

c. When negotiating child support for disabled adult children, the potential 
impact of that support on the availability for Medicaid and Supplemental Security 
Income (SSI) must be considered. 

(1) SSI: After reaching the age of 18, the deeming of parental income ceases 
and many severely disabled young adults who are not capable of self-support will 
qualify for SSI. After age 18, only the child’s income and assets are counted for 
SSI. 

(a) Payment of in-kind support and maintenance is countable income 
to the adult child living in the household of another (e.g. the parent). 

(b) Child support, including arrearages, paid on behalf of an adult 
child is countable income to the child regardless of whether or not it is 
made available to the child. POMS 00830.420.C.1.  

(c) The 1/3 exclusion of child support continues for a child age 18-22 
who is regularly attending school, college, or training designed to pay him 
or her for a paying job. POMS SI 00501.010.B.3. 

(d) When the young adult no longer meets an SSI definition of “child”, 
the one-third exclusion of child support ceases. POMS 00830.420.C.1. At 
that time, the full amount of the support payment will supplant SSI. 

(2) Medicaid: Once the young adult ceases meeting the definition of child 
(generally by leaving school after the age of 18), child support payments are 
income to the adult child. 

(a) Child support payments are income to the adult child whether or 
not the child lives with the parent or receives any of the child support 
payment from the parent. VMM M0830.420.4.a.  

(b) Child support payments to an adult child are not eligible for the 1/3 
exclusion from income. VMM M0830.420.A4.a. 

(c) Pursuant to VMM 0830.420.A.4.b, when child support arrearages 
are received after the young adult no longer meets the definition of child, 
the following rules apply: 

(i) Any amount retained by the parent and not given to the 
child is income to the parent. The income to the parent does not 
affect the child’s eligibility for Medicaid. 
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(ii) Any amount given by the parent to the adult child is 
income to the adult child in the month given. 

(iii) The one-third child support exclusion does not apply. 

(iv) An arrearage payment made directly to the adult child by 
the absent parent is income to the adult child.  

2. Special Needs Trusts 

a. Common Elements 

A full discourse on the types of uses of special needs trusts is beyond the scope of this 
outline. In order to have a baseline understanding for discussion, special needs trusts are 
presumed to have the following three elements: 

(1) Trustee discretion for distribution of income and principal. The trustee 
may not be tied to any standard of distribution, particularly not for health, 
education, maintenance and support. 

(2) Spendthrift provisions. The beneficiary may not have the right to demand 
distributions of income or principal from the trust. 

(3) No cash distributions.  The trust will either prohibit distributions of cash to 
the beneficiary or require the trustee to consider the impact of such distributions 
on eligibility for public benefit programs, particularly SSI and Medicaid. 

The trust may or may not require payback to Medicaid upon the death of the beneficiary. 
Proper use – and avoidance – of the payback provision is essential to avoiding malpractice 
when drafting special needs trusts. 

b. 1st versus 3rd Party SNT 

(1) A first party trust, also called self-funded or (d)(4)(A) trust, is a trust 
described by 42 USC 1396p(d)(4)(A). Such a trust can be created by a parent, 
guardian, grandparent or a court for benefit of a disabled individual under the age 
of 65. The Special Needs Trust Fairness Act, passed in 2016, allow disabled 
individuals to establish their own trusts. Because it is funded with the assets of 
the beneficiary, a d4A trust must contain a provision to pay back Medicaid upon 
death of the beneficiary for certain benefits provided to the beneficiary.  

(2) Similarly, 42 USC 1396p(d)(4)(C) exempts from resources a trust created 
by a parent, guardian, grandparent, court or the disabled individual on behalf of a 
disabled individual under the age of 65. This trust must be managed by a non-
profit organization and must contain a payback provision. 

(a) First party trusts must be funded before the beneficiary reaches 
age 65. 

(i) Payments made to the trust after the age of 65 is a transfer 
of income/resources for purposes of SSI and Virginia Medicaid. 

(ii) An assignment of income to a first party trust does not 
result in a transfer of income/resources for SSI or Medicaid if the 
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assignment is irrevocable and made prior to the beneficiary’s 65th 
birthday. 

(b) Court ordered child support is paid to a first party trust because it 
is income of the child/beneficiary. The court order irrevocably assigns the 
payments to the trust. 

(c) (Military survivor pension benefits (SPB) can be irrevocably 
assigned to a first party special needs trust. This assignment can be 
made even if an irrevocable SPB election was made previously. 

(3) Third party special needs trusts are funded with assets or income to 
which the beneficiary never had a legal claim. Such a trust may be inter vivos or 
testamentary, revocable or irrevocable. A third party trust should not include a 
payback provision because the beneficiary never had legal ownership of the trust 
assets. 

(a) A third party SNT, whether created during lifetime or through a 
Will, should be created to receive inheritance from parents or others. 

(b) A parent can voluntarily make payments to a third party trust for 
benefit of a disabled child.  Such payments would not be enforceable as 
child support. 

c. ABLE Accounts 

(1) The Achieving a Better Life Experience (ABLE) Act, passed by Congress 
on December 16, 2014, allows tax-deferred savings accounts for people who 
became disabled prior to age 26. ABLE accounts are similar to college savings 
accounts and are found in section 529A of the Internal Revenue Code. ABLE 
accounts offer a simple way to accumulate funds belonging to the individual with 
disabilities, but they are not right for every situation. 

(2) ABLE accounts have advantages: they are inexpensive to create and can 
be created and managed by the disabled individual.  

(3) There are disadvantages to ABLE accounts: they must include a payback 
provision. Contributions to ABLE accounts are limited to $14,000 per account per 
year (an individual can be beneficiary of only one ABLE account). Withdrawals 
must be at least tangentially related to the beneficiary’s disability to avoid tax 
consequences. There is a $100,000 limit on the value of ABLE accounts that will 
be excluded for SSI. After the limit is reached, SSI is suspended, but the 
beneficiary remains SSI-eligible so that Medicaid eligibility continues. 

(4) ABLENow accounts are sponsored by Virginia 529 and are available to 
Virginia residents and nation-wide. 
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d. Payment of Child Support to Special Needs Trusts 

(1) The court order can require that child support payments be made to a 
first-party special needs trust. The child support will not count as income when 
received by the trust or when distributions are made from the trust within SSI and 
Medicaid rules. The child support payments will be subject to payback of 
unreimbursed Medicaid benefits at the child’s death. The same should be true of 
child support paid to an ABLE account; however those payments will be subject 
to the annual contribution limit of $14,000 per year. 

(2) Voluntary payments can be made to a third-party special needs trusts by 
a parent. 
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III. TERMINATION OF MARRIAGE BY 
DEATH/POST-DEATH DIVORCE 

OBLIGATIONS 

a) Enforcement of court orders and Marital 
Settlement Agreements provisions against estate of 
spouse/ex-spouse 

Virginia child support and spousal support statutes provide that as a support obligation 
becomes due and unpaid, it creates a judgment by operation of law. Virginia Code Sections 20-
107.1 (H)(6), 20-78.2, 20-60.3(14). Equitable distribution awards are not automatically docketed, 
Virginia Code Section 20-107.3 (D). Judgments for spousal or child support arrearages and 
routine payments are not automatically docketed. Orders must be entered requiring docketing of 
the judgment. 

Family law attorneys may not be aware that failure to docket orders becomes a problem 
when an estate is insolvent. Virginia Code Section 64.2-528 lists the order in which debts of an 
estate are to be paid when the estate is insolvent and judgments for support arrearages 
generally fall into category 9—and are likely not be paid in full. Many family law attorneys are 
not aware that a support arrearages judgment does not have the same weight as a docketed 
judgment when an estate is insolvent and fail to docket support and equitable distribution 
judgments. 

However, per Virginia Code Section 64.2-530, Section 64.2-528 will not affect any liens 
acquired during the lifetime of the decedent. Judgment liens normally arise when the clerk 
dockets the judgment in the judgment lien docket book and issues execution thereon. Code of 
Virginia §8.01-440; §8.01-460. Thus, a lien for support arrearages docketed during the lifetime 
of the decedent will not fall into category 9 and will have priority over other claims.31 

b) Death of spouse prior to divorce or after divorce 

1. When the parties have executed a marital settlement agreement, standard language 
waives all marital rights, including rights in and to each other’s estates. Whether they are 
divorced or not, the only remaining rights that the parties have flow from the terms of the 
agreement. When the marital settlement agreement requires a party to maintain life insurance 
policies with a former spouse or children from a previous marriage as beneficiaries difficulties 
can arise if the agreement is not drafted properly by the family law attorney. (Virginia Code 
Sections 20-108.1B6 and D and 20-103A ). Elder law attorneys should be alert to the following 
issues: 

                                                           
31 See Iskandar Report – Fairfax Commissioner of Accounts— 
http://www.fairfaxcommissionerofaccounts.org/open/docs/Iskandar,%20Hany.D&D%20Rpt.pdf and King v. King, WL 
1070419 (Va. Cir. Ct.) (1997). 

http://www.fairfaxcommissionerofaccounts.org/open/docs/Iskandar,%20Hany.D&D%20Rpt.pdf
http://www.fairfaxcommissionerofaccounts.org/open/docs/Iskandar,%20Hany.D&D%20Rpt.pdf


{00303880.DOCX;3} 

 Under Virginia Code Section §20-108.1 D, a court can order a party to maintain 
an existing life insurance policy with a child as beneficiary for so long as support 
is due for the child. Death benefits from such a policy would not be available to 
the other natural parent for support of the child during his/her minority, and would 
be paid to the child upon attaining the age of majority. Both the drafting family 
law attorney and the Court may be unaware of the difficulty such a provision 
creates. 

 Virginia Code Section §20-103 A (ix) authorizes the court to order pendente lite 
relief directing that a party maintain any existing life insurance policy or require a 
party to name as a beneficiary of the policy the other party or another appropriate 
person “for the exclusive us and benefit of the minor children of the parties”. 
However, the order to maintain the policy cannot continue beyond the final order 
of divorce. 

 Divorce Marital Settlement Agreements are typically prepared by a family law 
attorney who may not have familiarity with estate planning and probate law and 
may draft provisions which are difficult to enforce after death. Ex-spouses who 
are required to pay support may agree to terms requiring him or her to maintain a 
life insurance policy with an ex-spouse or child as beneficiary in a marital 
settlement agreement. See Fisher v. Bauer, 246 Va. 490 (1993), in which an ex-
spouse attempted to enforce provisions in a property settlement agreement 
requiring the deceased spouse to name his daughter beneficiary of a life 
insurance policy. The deceased former spouse named his surviving wife the 
beneficiary of the policy. The decedent had transferred all his property into joint 
tenancy and made all death benefits payable to his widow so that there were no 
probate assets to proceed against. There could be no specific performance 
action against the decedent’s widow as she was not a party to the contract 
(property settlement agreement). 

2. A deceased obligor’s outstanding debts from a marital settlement agreement may 
be enforced against trust assets. Enforcement against revocable living trust assets following the 
grantor’s death is permitted. (Virginia Code Section 64.2-747) The property held in the 
decedent’s revocable (irrevocable post-death) living trust is subject to claims of the settlor’s 
creditors and other statutory allowances. The disadvantage of agreements which expect to 
enforce obligations against revocable living trusts is that the obligor may change the revocable 
living trust or testamentary trust beneficiary designations. 

3. If no marital settlement agreement has been entered into, the living but 
estranged spouse will have the same rights in the decedent spouse’s estate as would any 

spouse regardless of the status of marital cohabitation. 
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Practice Tips: Options for support of children/ex-spouse after client’s death: 

1. Make life insurance or other death benefit payable to the ex-spouse outright. If 
the client is making an ex-spouse beneficiary of a will, it must be executed after the final decree 
of divorce in order to provide for support for children and/or spouse. These options require a 
high level of trust in an ex-spouse which is rarely found in divorce cases. Best practice is 
transfer policy ownership to ex-spouse or to permit the ex-spouse to obtain a policy on the other 
ex-spouse. When the ex-spouse is owner of policy, he or she is in control of beneficiary 
designations to ensure they are not changed. 

2. Set up a Revocable Living Trust for the benefit of the children/spouse with 
Trustees acceptable to the Grantor. It can be funded or unfunded during client’s lifetime. The 
Trust may be the named beneficiary of life insurance proceeds or other death benefits. As the 
trust may be revised at any time, enforcement and confirmation that provisions have not been 
amended or assets transferred must be created with care (however, tax consequences of 
making a Trust the beneficiary of specific assets should be reviewed with a tax advisor). 

3. Set up a Testamentary Trust in the client’s Will with the children/ex-spouse as 
beneficiaries and Trustees acceptable to the Grantor. Life insurance and other death benefits 
may be made payable to the Testamentary Trust. As a will may be changed at any point up to 
the death of the testator, enforcement of the provision and a method of confirmation that the will 
is still in effect, must be established. (However, tax consequences of making a Trust the 
beneficiary of specific asset should be reviewed with a tax advisor). The Trust can be drafted to 
qualify for filing with the Commissioner of Accounts office, requiring yearly review by the 
Commissioner. 

4. Family law attorneys sometimes draft marital settlement agreement provisions 
requiring the ex-spouse to be beneficiary of a decedent’s life insurance policy and include 
requirements that the proceeds be utilized for the benefit of the children of the parties. Quasi-
trust language that an ex-spouse is the beneficiary of a life insurance policy and is required to 
use the proceeds for the benefit of the children of the parties is not advisable. The language 
does not usually rise to the level of creating a trust and is difficult if not impossible to enforce. 
Elder law attorneys may have to deal with the resulting legal confusion. 

c) Marital Property and Separate Property are 
Defined Differently for Decedent’s Estates than they 
are for Equitable Distributions 

1. The surviving spouse of a decedent has the right to claim an elective share of the 
decedent’s estate in the event if such a share would be greater than the amount left to the 
spouse by the decedent. In determining the amount of the elective share, the value of the 
decedent’s augmented estate must be determined. That valuation uses the terms marital 
property and separate property, but the terms have different meanings than when used in 
determining a spouse’s property interest for equitable distribution in case of divorce. Note that 
the augmented estate laws have been revamped for decedent’s dying after January 1, 2017.  

2. When determining marital rights in a decedent’s estate, separate property is that 
which has been inherited, gifted, or otherwise transferred to a spouse without full consideration, 
whether prior to or during a marriage.  
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3. Property brought to the marriage by a spouse - such as a retirement account or 
home - whether maintained separately or jointly, is considered marital property when 
determining the elective share claim of a surviving spouse. 

4. Exclusions from the augmented estate valuation are found in Sec. 64.2-308.9B.1. 
and 2. For decedents dying prior to January 1, 2017, the exclusions are found in 64.2-305. 


