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I. KNOW YOUR PARTIES 

    A. Grantor/Settlor/Trustor.  Synonymous terms for the person(s) who creates the
trust.  The Virginia Code uses settlor.  “A person, including a testator, who
creates, or contributes property to, a trust. If more than one person creates or
contributes property to a trust, each person is a settlor of the portion of the trust
property attributable to that person's contribution except to the extent another
person has the power to revoke or withdraw that portion.”1

B.  Trustee.  The person(s) or entity who administers or manages the trust.  

C. Beneficiary.  “A person that (i) has a present or future beneficial interest in a trust,
vested or contingent; or (ii) in a capacity other than that of trustee, holds a power
of appointment over trust property.”2

Trusts will have “qualified beneficiaries”3 and may also have non-qualified
beneficiaries.4  It is important to understand the VUTC’s definition of qualified
beneficiaries as there are numerous provisions applicable to them.

D. Trust Protector/Directed Trustee.  
Independent Qualified Trustee.5

1 Va. Code § 64.2-701

2 Id.

3 Va. Code § 64.2-701

4 Va. Code § 64.2-708

5 Va. Code § 64.2-745.2(A) 
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II. WHAT TYPE OF TRUST AND WHAT JURISDICTION

A.  Creating a trust.  A trust is created by 
1. the transfer of property to another person as trustee during the settlor's

lifetime by the settlor or by the settlor's agent, acting in accordance with
Va. Code § 64.2-1612, under a power of attorney, which expressly
authorizes the agent to create a trust on settlor's behalf; or by will or other
disposition taking effect upon the settlor's death;

2. Declaration by the owner of property that the owner holds identifiable
property as trustee; 

          3. Exercise of a power of appointment in favor of a trustee; or
4. A conservator acting in accordance with § 64.2-2023.6

B. Oral trust.  A trust instrument is not required and terms may be established only
by clear and convincing evidence.7

C. Revocable.  The VUTC provides that trusts created on or after July 1, 2006 are
presumed to be revocable by the settlor when the trust agreement is silent.8  

D. Self-settled spendthrift trusts.  These are beyond the scope of this session.9

E. Testamentary Trusts.  Created by direction in a last will and testament. 

F. Jurisdiction for governing law.  The jurisdiction is designated in the trust or
lacking that designation, the jurisdiction having the most significant relationship
to the matter at issue.10  Upon accepting the trusteeship of a trust with Virginia as
its principal place of administration, the trustee submits personally to the
jurisdiction of Virginia courts.  Similarly, beneficiaries who accept a distribution
from such a trust also submit to jurisdiction in the Commonwealth.11

    G. Principal place of administration.12

6 Va. Code § 64.2-719

7 Va. Code § 64.2-725

8 Va. Code § 64.2-751

9 Va. Code § 64.2-745.1

10 Va. Code § 64.2-705

11 Va. Code § 64.2-711 

12 Va. Code § 64.2-706
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III. THE TRUSTEE

    A. Accepting or declining trusteeship.  This describes how one accepts or declines a
trusteeship.  A designated trustee may act under limited circumstances without
accepting the trusteeship.13   
When the trustee accepts the nomination, a Certification of Trust should be
prepared.  

B. Fiduciary Duties

1. Duty to Inform and Report14

2. Duty to Provide Notice15

3. Duty to Provide Notice of Change in Compensation16

4. Duty to Report17

5. Duty to Administer a Trust and Invest18

6. Duty of Loyalty19

7. Duty of Impartiality20

8. Duty to Administer Prudently21

9. Duty to Manager Costs of Administration22

10. Duty to Use Special Skills23

13 Va. Code § 64.2-754

14 Va. Code § 64.2-775

15 Id.

16 Id.

17 Id.

18 Va. Code § 64.2-763

19 Va. Code § 64.2-764

20 Va. Code § 64.2-765

21 Va. Code § 64.2-766

22 Va. Code § 64.2-767

23 Va. Code § 64.2-768
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11. Duty to Control and Protect Trust Property24

12. Duty to Keep Records and Identify Property25

13. Duty to Enforce and Defend Claims26

14. Duty to Collect Trust Property27

    C. Powers Granted in Terms of Trust.

1. All powers that a competent unmarried owner has over individually owned
property;

2. Any powers needed to achieve the trust purposes; and
3. Any powers conferred under the VUTC.28, 29

    D. Trusteeship vacancy.  Appointment of a successor is generally in the terms of the
trust and also in the VUTC.30

    E. Commissions.  Even if the trust terms do not specify compensation, under
reasonable circumstances the trustee is entitled to compensation.  A court may
increase or decrease compensation specified in the trust agreement.31  You may
wish to consider the Guidelines for Fiduciary Compensation used by
Commissioners of Accounts as a floor and the 5% as a ceiling.

IV. TRUST PROPERTY

The trustee is obligated to take reasonable steps to take control of and protect property.32

  

24 Va. Code § 64.2-771

25 Va. Code § 64.2-772

26 Va. Code § 64.2-773

27 Va. Code § 64.2-774

28 Va. Code § 64.2-777

29 Va. Code § 64.2-778

30 Va. Code § 64.2-757

31 Va. Code § 64.2-754

32 Va. Code § 64.2-771
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    A. Real Property.  Confirm homeowner’s insurance coverage.  Review billing
records for utilities and taxes, change addresses as needed.  Consider having a title
search done.

    B. Financial accounts.  Account should identify the currently-serving trustee and use
the correct taxpayer identification number.

    C. Assets payable to the trust.  Determine whether the trust was named as the
beneficiary for life insurance, annuities, or retirement accounts as well as on pay
on death (POD) or transfer on death (TOD).  Collect these as appropriate.

D. Tangible Property.  Confirm whether this property is properly insured.  Consider
having everything appraised.  

    E. Digital Assets.  
F. Certification of Trust.  The VUTC authorizes the use of a Certification of Trust in

lieu of providing the full trust agreement.33  The required information, signature,
and notary block can fit on two pages.  If the powers of trustee are lengthy, you
may consider creating an exhibit and using photocopies of the pages from the
agreement with the trustee powers.

V. BENEFICIARIES

    A. Beneficiaries are named in the trust agreement.  

B. The VUTC has extensive provisions regarding representation and beneficiaries.34

VI. TAXES

A. Taxpayer identification number.  If the settlor is no longer alive, the Social
Security number cannot be used.  An EIN can be obtained online from the IRS
using a Form SS-4.

B. Change in trustee.  If there is a change in trustee, notify the IRS about the new
fiduciary using a Form 56.

C. Fiduciary income tax returns.  Federal and state fiduciary income tax returns must
be filed.  If there is a concurrent estate administration, the trustee and the personal
representative may want to make a 645 election to file a single coordinated return
rather than two separate returns.  An accountant experienced with fiduciary
returns should be consulted.

33 Va. Code § 64.2-804

34 Va. Code § 64.2-714 to Va. Code § 64.2-718
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VII. MODIFICATION, CONSOLIDATION, AND TERMINATION 

    A. Special Circumstances.  The VUTC includes several special circumstances that
would justify the modification or termination of a trust.35

B. Modification.  Nonjudicial settlement agreements permit interested persons to
“enter into a binding nonjudicial settlement agreement with respect to any matter
involving a trust.”36

C. Consolidation.  A trustee can combine two or more trusts and also divide a single
trust into multiple trusts.37

D. Termination. Trustee must “expeditiously” distribute property when there is a
termination or partial termination.38  When a trustee sends a proposal for
distribution thirty (30) days in advance of the distribution and notifies the
beneficiary of 1) the right to object and 2) the time limitation and the beneficiary
does not timely act, the beneficiary’s right to object terminates.39

35 Va. Code § 64.2-730

36 Va. Code § 64.2-709

37 Va. Code § 64.2-735

38 Va.  Code § 64.2-779

39 Id.
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VIRGINIA UNIFORM TRUST CODE

In 2005 the Virginia General Assembly adopted its version of the Uniform Trust Code, the
Virginia Code (“VUTC”).  Later the title was changed from 64.1 to 64.2.  The 11 articles are:

1. General Provisions and Definitions.  Addresses the scope of the VUTC, provides
definitions, articulates default and mandatory rules, and addresses choice of law issues, procedures
for transferring a trust’s principal place of administration, and miscellaneous topics not covered in
other articles.

2. Judicial Proceedings.  Judicial proceedings and the court’s role in the administration
of trusts.

3. Representation.  Addresses representation of beneficiaries and other interested
persons, both by fiduciaries and through virtual representation.  This article sets forth principles for
the settlement of disputes and the giving of required notices and consents to certain actions.

4. Creation, Validity, Modification, and Termination of Trust.  Sets forth
requirements for creating, modifying, and terminating trusts.

5. Creditor’s Claims; Spendthrift and Discretionary Trusts.  Spendthrift provisions
and other issues relating to the rights of creditors.

6. Revocable Trusts.  Includes the standard of capacity to create a trust, presumptions
of revocability, procedures for revocation or modification of trusts, and limitations on actions of
contest and validity of trusts.

7. Office of Trustee.  Concerns the office of trustee, including the trustee’s acceptance,
resignation, removal, and replacement.  It also addresses trustee compensation and the rights and
duties of co-trustees.

8. Duties and Powers of trustee.  Enumerates the trustee’s duties and powers.

9. The Uniform Prudent Investor Act.  Virginia’s Uniform Prudent Investor Act is
applicable to all fiduciaries, including trustees, and is therefore left unchanged in its former location
in title 26.  The requirement found in  Va. Code § 64.2-763 that a trustee comply with the provisions
of the Virginia Uniform Prudent Investor Act operates to incorporate the Act by reference into the
VUTC without repeating its provisions. 

10. Liability of Trustees and Rights of Persons Dealing With a Trustee.  Liability of
trustees, statutes of limitation, rights of beneficiaries, and relations with the rights of third parties.

11. Miscellaneous Provisions.  Includes matters such as the UTC’s applicability to trusts
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already in existence, severability, and electronic records and signatures.

The VUTC applies to express inter vivos trusts and testamentary trusts, except where other
parts of the Virginia Code apply such as specific provisions of title 26 or other parts or where VUTC
provisions are not applicable.  The duties of a trustee to inform and report to beneficiaries described
in § 64.2-775 apply to testamentary trusts.

It applies to trusts created before, on or after July 1, 2006, judicial proceedings filed on or
after July 1, 2006, and judicial proceedings commenced before July 1, 2006, unless the court finds
substantial interference with or prejudice to the parties. 

Rules of construction and presumptions under the VUTC apply to trust instruments executed
before July 1, 2006 unless the terms of the trust clearly provide otherwise.  The VUTC, however,
does not apply to an act done before July 1, 2006 and to rights “acquired, extinguished, or barred
upon the expiration of a prescribed period that has commenced to run under any other statue before
July 1, 2006.”

The VUTC does not apply to several forms of trusts: commercial, business, employment,
escrow, or other special purpose trusts, although a court may use VUTC principals to resolve issues.
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