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Questions to Explore 

1) The tradeoff between income taxes and estate and gift taxes 
a) Unified transfer tax exemption now $5.43M per person 
b) Top estate tax rate ( for values subject to estate/gift taxes) 40% 
c) Top Capital gains rate 20%  --  maybe going back up to 28% (under a number of proposals, 

including President Obama’s.  This is not new with Obama) 
2) When is it a good idea to make sure certain assets are exposed to the estate tax at the death 

of the first spouse to die?  The death of the second spouse? 
3) What assets benefit the most from basis increase 

a) Any highly appreciated assets 
b) patents, copyrights, paintings, sculpture, restored autos, other property created by client 

– usually limited basis, but can have very high value 
c) Negative basis depreciable property – thinks rental real estate, depreciable property used 

in a business, etc 
d) Third party created art and/or collectibles subject to 28% LTCG rate 
e) Etc. 
f) No impact on IRD assets of course. 

4) Negative impact of lifetime gifts of highly appreciated assets? 
5) What to do with retained interests in Limited Partnerships and/or LLC’s that have been 

designed for maximal decrease in transfer tax value? 
6) How LLC/partnerships might be amended or administered to achieve the maximum “step up” 

in basis. 

                                       Possible actions to consider 

7) Clayton election for QTIP treatment – allows wait and see 

8) General powers of appointment  (power to appoint to yourself, your estate, or creditors of 
your estate – triggers gift tax/estate inclusion) 

i) general power of appointment – step up 

ii) can cover specific assets to allow you to pick and choose 

iii) can be capped (in amount, or formula: only so much as doesn’t increase the estate 

tax) 

iv) can include approval of non-adverse party for the exercise. 



9) Limited Power of Appointment / Delaware Tax Trap 

10) Revising funding formula to fund Marital Trust FIRST 

11) “Upstream giving of appreciated assets to older generation with limited assets.  Then they are 
inherited with a step up from mom or dad (grandma or grandpa).Client can buy highly 
appreciated, low basis trust assets from existing trusts, moving the low basis assets into 
client’s estate to capture step up on the client’s death. 

12) Ways to “fix” problem with existing By-Pass Trusts 
a) Trustee or trust protector’s discretion to distribute the entire trust to spouse.    But see, 

portability issues. 
b) Adding GPOA for the surviving spouse by trust protector, court ordered amendment or 

reformation, decanting to a new trust 
13) Downside of using portability – giving or leaving assets outright to spouse/ surviving spouse: 

a) Does not apply to the GST tax and it is not indexed (issue for taxable estates) 
b) Exposes assets to risks of creditors, predators, dying spouses wishes for distribution not 

being followed, etc. 
c) Suppose surviving spouse re-marries  --  what will be his/her desires regarding new spouse? 

Divorce issues may arise again. 
d) Assets can depreciate as well as go up:  a step-down in basis would occur for assets losing 

value 
e) If surviving spouse  remarries s/he will lose prior spouse's DSUEA if the new spouse 

predeceases her/him 
f) Growth in value of fast appreciating assets in the surviving spouse’s estate may overcome 

the savings in having a new basis.  (this could also happen if surviving spouse just lives a 
long, long, life)  

g) Lose benefits of portability in a “common disaster” accident (both spouses die).  This is a 
potential problem in unequal estates over $5.34M.) 

14) Alaska (community property states) personal property trusts to get “double step up in basis at 
the death of the first spouse 

 

While this focus has been on gift and estate tax considerations, of course consideration of the grantor 

tax powers should usually be considered to minimize potential issues with a trust’s quick run up the 

income tax brackets if the trust is a complex trust and there is a chance not all the income will be 

distributed annually.  Consideration of the trustee’s ability to allocate capital gains to income should 

also contemplated. 


