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I.  SOME BASICS 

 

A. The Difference between Medicare and Medicaid:  

Medicare can cover up to 100 days of skilled care after a three day hospital stay. 

Make sure patient was admitted as an "inpatient" and not just "under observation". 

After 20 days, Medicare will ask for documentation that the patient is still benefitting 

from rehabilitation. Make sure the client knows to question signing advance 

beneficiary notice of non-coverage and to ask questions before signing. This will 

insure that the client has an opportunity to work with the doctor and fix any coding 

errors and to make sure any questions are answered before accepting that treatment 

won't be covered. Once Medicare coverage stops and in the absence of a long term 

care policy, the client will be private pay at exceedingly increasing costs.  

B.  Know Facility Options-can’t make unsafe discharge: 

1. Assisted Living  

A hospital may call the client's child or spouse to inform that the loved one needs to 

leave the hospital in a couple of days. Advise the client's loved ones to take the time 

to choose the right facility. It can be detrimental to an elderly person to have to move 

twice. Assisted living is an option to a nursing home depending on the client's needs 

and finances. In general, assisted living facilities do not take Medicaid so the client 

needs to understand that if they exhaust their funds in assisted living, they may need 

to move to a nursing home with little to offer in terms of private pay. Don’t wait till 

the last minute to move. 

2. Nursing Home  

Talk to other professionals, clients about their experience with the nursing home. In 

the end, it is important for the client to choose a facility that will be convenient for 

visits and advocacy from their loved ones. Also the client should be clear on how 

long a facility estimates a patient would need to private pay before a Medicaid bed 

would become available. 
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C. A Spouse’s Responsibility-especially for a second marriage: 

1.   Prenuptial agreements don't avoid the obligation for the doctrine of 

necessities. 

2. Spouse or children of spouse may object to a divorce on the grounds that it is 

only being sought to avoid medical expenses. 

D. There Are Veterans Benefits: 

1. If you are not accredited by the VA, you should not advise 

clients regarding VA benefits. 

2. Qualifying for VA benefits may disqualify client for Medicaid 

Long Term care benefits. There are different transfer penalty rules. 

3. Unless you have a service connected disability, the VA offers 

limited assistance for long term care. 

4. Veterans Aid and Attendance can provide up to about 

$2,000 a month toward the cost of home health care, 

nursing home or assisted living. The spouse of a veteran 

may also qualify and you don't need to have a service- 

related injury. It is income and asset based, but the rules are 

different from Medicaid. 

II.  ELIGIBILITY 

 

        A.      Community Based Care 

When a person needs nursing home care, but this person can be adequately cared for at 

home with additional help, Community Based Care may be an option. Three 

preliminary conditions must be met: (1) the Screening Committee must determine that 

the individual needs nursing level care; (2) medical and social services must be available 

in the community to offer safe and appropriate care in the community; and (3) in most 
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instances the cost to Medicaid of the individual's Community Based Care must not 

exceed the average cost of nursing facility care paid by the Medicaid program. 

B.   Application 

 
 

The place of application is usually the office of the local social services department 

serving your locality.  If you are in an institution, the application and eligibility 

determination rests with the locality in Virginia in which your client last resided 

outside the institution.  At the time of application, client will be asked to list all 

property transfers, i.e., the date of transfer, property value, and compensation 

received, made as well as all your resources and income. Prior to entering a 

nursing home, a pre-eligibility screening must be done in order to verify that the 

intended care is medically appropriate.  However, a pre-admission screening is 

not required if institutionalization occurs prior to the Medicaid application being 

filed. 

 

C.  Income 

 

Client automatically eligible for Medicaid if you receive Supplemental 

Social Security and are at least 65, blind, or disabled, and meet Virginia's 

limit on resources. May be eligible for Medicaid as a medically needy 

individual if you are at least 65, blind, or disabled, and meet Virginia's 

limit on resources and income or if you are placed on a spend down. There 

is no strict income limit for individuals receiving nursing home care, 

provided the individual's income is less than the monthly private-pay-rate 

for care in the nursing home.  If client is a Medicaid applicant to whom 

an income limit applies and the income is above the Medicaid limit, client 

may be placed on a spend down which is a systematic reduction of income, 

if excess income is insufficient to meet the total cost of needed medical 

care for a six-month period.   
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The amount of income which must be spent before Medicaid eligibility, the 

spend-down amount, is the amount income exceeds the Medicaid income limit over 

a six-month period.  Once medical expenses equal or exceed the spend-down 

amount, client will receive Medicaid coverage for the remainder of the six-month 

period.  At the end of that six-month period, will need to reapply for Medicaid 

Medical expenses incurred within the six-month period beginning with the 

application month may be deducted from client’s excess income.  The income 

spend down does not apply if client requires nursing home care. Once eligible for 

Medicaid, client will be entitled to maintain a small amount of income for personal 

needs ($40) and funds for medical insurance premiums. If married, a spouse may 

be entitled to keep all his or her income and, if applicant spouse's income is less 

than $2,002.50, he or she will be entitled to that portion of your income needed to 

raise it to $2,002.50.  If you believe that the income allowance is insufficient to 

meet the spouse’s income needs, it may be raised by a hearing, a court order of 

support, or under the excess-shelter-allowance formula (presently $600.75). 

Expenses considered in determining whether or not to allow a spouse more income 

under the excess-shelter-allowance formula are: rent, mortgage, taxes, insurance, 

standard utility charges and any maintenance charges on condominiums. The 

maximum maintenance needs allowance is $3,022.00. 

 

D.   Resources 

 

Client may request a Medicaid resource assessment before filing an application for 

Medicaid; and, at the time a Medicaid application is filed, a resource assessment 

will be performed. Although the income of a spouse is not deemed the applicants, 

married persons are considered to have available to them all resources held by their 

spouses.  For Medicaid to assess resources list all assets, owned by client or 

spouse, which will be categorized as either countable or non-countable. 

Non-countable assets are assets which client may retain.  Some non-countable 

assets are:  the home- for a married couple up to $552,000 in equity, personal 

furnishings, cemetery plots, some funds set aside for burial, and some life 
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insurance policies.  Countable assets are assets for which there is a meaningful 

possibility that they could be sold or otherwise converted into cash.  All but 

$2,000 of countable assets must be spent before client will be eligible for 

Medicaid. If married, the community spouse will receive a notice of Medicaid 

resource assessment which will state the spousal share for the community spouse. 

The spousal share is the minimum value of assets which the community spouse 

may retain and protect from the necessary resource reduction before the 

institutionalized spouse achieves eligibility. The spousal share is determined by 

adding the couple's joint and individual countable resources and dividing them by 

two. The spousal share is subject to a minimum amount of $24,180.00 and a 

maximum of $120,900. 

 

E.   Resource Reduction 

 
 

It is important t o  a d v i s e  c l i e n t  not to give away property or transfer it for less 

than fair market value in an attempt to qualify for Medicaid eligibility without 

careful counsel; such action would disqualify client for Medicaid for a period equal 

to a period for which the uncompensated transfer would have paid for nursing 

home care at the state determined rate.  The state determined rate is $7,734 for 

Northern Virginia and $5,933 for the rest of the state.  An uncompensated 

transfer is a gift or a transfer made for less than fair market value.  Certain 

transfers are valid and would not preclude Medicaid eligibility, e.g., transfers 

between spouses, transfers made for fair market value, and, in certain cases, 

transfers of your home.   
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F.   Appeals 

 

If a Medicaid application is denied, client has the right to receive written notice of 

the denial including the reason and specific regulation(s) supporting the denial and 

an explanation of the right to appeal.  If you would like to request a hearing, this 

must be done within 30 days of the notice of denial. An agency conference. 

 

III.   KNOW WHAT HAPPENS TO THE CLIENT'S HOME AND OTHER 

REAL PROPERTY: 

 

A. If the client has a spouse, disabled child, child who has been living with parent for 

two years preceding need for care and provided care to the parent, or a sibling who 

has ownership in the home, the asset can be protected.  

 

B. Don't have the spouse sell the home before eligibility is established so that it is 

converted into a non-protected asset. It is usually best to transfer the home into the 

community spouse's name. 

 

C. Understand that if a house is sold for less than the tax assessed value established by 

the county, it may constitute a prohibited gift.  May be able to use independent 

appraisal. 

 

D. Carefully advise the client who may come in asking to sign over all their real estate 

to their children-particularly if more than one child and/or parent, more likely than 

not, will need care in the next five years. 

 

E. Homes held in living trusts and/or limited liability companies may need to be put 

back into individual's name. 
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F. Life Estates are currently exempt so the client may purchase a life estate interest in 

their child's home provided they can remain there for at least one year. If your 

client holds a life estate, it is an exempt asset unless it is sold. 

 

 

VI. KNOW THAT A CHILD CAN RECEIVE COMPENSATION WHICH 

IS NOT CONSIDERED A GIFT UNDER CERTAIN 

CIRCUMSTANCES 

 

Know The Consequences of A Gift: 

1. There is a five year “look-back” period for Medicaid, but none presently for 

Veteran's Benefits with noted exceptions. The look-back date is the date 

that is 60 months before the first date the individual is both (a) an 

institutionalized individual and (b) has applied for Medicaid.  The 

look-back date is the earliest date on which a penalty for transferring assets 

for less than fair market value can be imposed.  Penalties can be imposed 

for transfers that take place on or after the look-back date.  Penalties 

cannot be imposed for transfers that take place before the look-back date. 

 

2. Understand capital gains effects of transfers. - (i.e. - If parent is in bad 

health, it may not be worth the loss of step-up to remove asset from parent's 

name.) 

 

3.   Not all gifts are prohibited. 

 

V. KNOW ESTATE PLANNING ISSUES 

 

1. Revocable Living Trusts 

Revocable Living Trusts do NOT protect an individual's assets from 

counting toward resources and income for long-term care Medicaid. 
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2. Joint Trusts 

Some joint revocable trusts include language preventing revocation or 

amendment of the trust at the incapacity of one of the settlors. Although this 

may be a prudent protection for the disabled spouse, it can become an issue 

in the Medicaid context. Since the revocable trust is almost always 

self-settled (the Grantor is also the beneficiary), even if it becomes 

irrevocable, it will still be treated as a countable asset if the beneficiary can 

gain access to the principal of the trust during his or her lifetime. This may 

prevent the transfer of countable assets out of the name of the 

institutionalized spouse and into the name of the community spouse to 

maintain eligibility for Medicaid benefits. 

 

3. Irrevocable Trusts 

Self-settled irrevocable trusts are also treated as available assets as long as 

the settler has the ability to receive principal from the trust, even if such 

receipt is at the discretion of a third-party trustee. 

 

4.  Special Needs Trusts ("SNT") 

A Special Needs Trust is not a resource of the beneficiary for Medicaid and 

SSI purposes. However, it is considered a resource for Veterans' benefits 

purposes. ii. Transfers into a Special Needs Trust are not considered 

disqualifying transfers of assets.
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