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I. OVERVIEW OF POTENTIAL VA BENEFITS  

 

A. Understand the Statutory, Regulatory and Administrative Framework  

 

1.  Despite superficial similarities, VA pension benefits administered by the 

Department of Veteran Affairs are governed by rules that are very different from 

Medicaid. 

 

a. Statutory & Regulatory guidance: 38 U.S.C. & 38 C.F.R 

 

b. Administrative & Legal guidance: 

 (1) Fast Letters 

 (2) General Counsel Precedent Opinions 

 (3) VA Adjudication Procedure Manual M21-1MR 

 (4) U.S. Court of Appeals for Veterans Claims 

 

2.  Veterans Health Administration: Provides health care for prior service 

members only: 

 a. VA Hospitals 

 b. VA Nursing Homes  

 c. Prescription benefits 

 d. Outpatient dental services 

 e. Blind/Vision impaired services  

 f. Prosthetic services 

 g. Alcohol/Drug Treatment 

 h. Civilian Health & Medical Program (CHAMPVA) exceptions  
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3. Veterans Benefits Administration: Administers integrated program of benefits 

for eligible veterans & spouses: 

 a. Compensation (for Service-Connected disabilities)                   

 b. Pension (for non-service connected disabilities) 

 c. Vocational rehabilitation and employment 

 d. Education and training 

 e. Home loan guaranties 

 f. Disability and Indemnity Compensation (DIC) 

 g. Specially adapted housing 

 h. Life insurance benefits 

 i. Burial benefits  

 

B. Understand the benefits that are available for your clients 

 

1. Compensation Benefits 

 a. Based on disability with a connection to time in active service 

b. Rated on a percentage basis (10-100%) 

c. Total Disability based on Individual Unemployability (TDIU) 

d. Tenured after 20 years (i.e. no need to prove continuing disability) 

e. Concurrent Retirement & Disability Payments 

f. Combat Related Special Compensation 

g. Presumptive Conditions (e.g. conditions presumptively linked to Agent 

Orange exposure) 

h. Additional Programs/Grants/Allowances 

 

2. Pension Benefits 

   a. Low Income Pension 

 (1) VA’s equivalent of Supplemental Security Income (SSI) 

(a) Needs based on low income 

(b) Presumptively disabled at age 65 

   b. Housebound + Pension 

(1) Disabled and essentially confined to home (limited travel) 

   c. Aid and Attendance + Pension 

    (1)Vet is disabled and requires assistance with 2 or more 

activities of daily living (ADLs) 

(2) Presumptively disabled at age 65 

 

3. Compensation vs. Pension 

a. Some veterans could be eligible for both benefits but cannot receive 

both at the same time.  The veteran can choose either benefit. 

b. Additional allowance for “Aid and attendance” can be added to 

Compensation. 

c. Both benefits are TAX-FREE (IRC §140(a)(3)) 

 

4. Other Benefits  

 a. Burial & Memorial (38 C.F.R. 3.1600 (2013)) 
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 b. Educational (various “GI Bills”) 

 c. Vocational Training (3 main programs) 

 d. Home Loan Guaranty (38 U.S.C.S §§ 3701-3702) 

 e. Special Grants for Disabled Vets (38 C.F.R §§ 3.800-816) 

  (1) Automobiles & adaptive equipment 

  (2) Clothing allowance 

  (3) Home adaptation  

 

4.  Health Care Benefits 

 a. Health benefits are based on 8 Priority Groups (C.F.R. § 17.36) 

 b. Catastrophically Disabled Veteran (C.F.R. § 17.36, VHA Directive  

 2010-054) 

 c. Nursing Home Care (Long Term Care) 

 d. State Care Centers 

 e. Non-institutional Extended Care 

 f. Pharmacy Services 

 g. Dental Care 

 h. Counseling & Mental Health Services 

 

 5. Benefits for Family Members 

a. Dependent Indemnity Compensation (DIC)  

 b. Death Pension (similar to Veterans Disability Pension) 

 c. Special Allowance for Aid & Attendance 

 d. Apportionment of benefits  

 e. Children of Vietnam Veterans with certain birth defects  

 f. Civilian Health & Medical Program (CHAMPVA) 

 

C. Understand Basic Eligibility Requirements 

 

1. Active military service. 

a. USAF, US Army, US Navy, Marines (includes Academy Cadets) 

b. Coast Guard, Public Health Service, NOAA, ESSA. 

c. WWII service in Merchant Marine & certain other non-military 

services, if they received a discharge by the Secretary of Defense (e.g. 

Merchant Marines, Women’s Army Auxiliary Corps).  See 38 CFR § 3.7. 

  2. National Guard duty requires federal service (Title 10) 

  3. Discharge “Under Conditions Other Than Dishonorable” 

  4. Statutory bars to receipt of VA benefits (38 U.S.C.S § 5303) 

  5. Regulatory bars to receipt of VA benefits (38 C.F.R § 3.12) 

  6. Eligibility for certain kinds of VA benefits 

   a. Wartime service 

   b. Length of Service 

  7. Willful misconduct (38 U.S.C.S. § 1521, C.F.R. § 3.301 (2013) 

   a. Alcohol & drug abuse 

   b. Suicide 

   c. Line of duty determination 
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D. Additional Benefits of Pension 

1. If you qualify for pension, you get VA health care automatically, despite 

income. 

2. Priority 5 Veterans receive free: Inpatient Care, Outpatient Care and Long 

Term Care.  They Have No Co-Payments for Medical Services at VA facilities. 

3. May qualify for a HISA (Home Improvement) grant. 

4. Prescription drug benefits through VA health care system.  
 

E. Death Pension 

 

1. Deceased veteran would have met wartime service eligibility criteria. 

2. No requirement for veteran to have been 65 or spouse to be 65 before 

application. 

3. No need for total disability if veteran died before age 65. 

4. Death Pension benefit is approximately 65% of the amount of the veteran’s 

pension. 

5. Unremarried surviving spouse may be any age: 

a. Married at least one year prior to death, or married before or during 

veteran’s service, or have a child from marriage; 

b. Living with veteran at time of death, unless veteran was living in a 

facility for health reasons; 

c. Married before: 

(1) 1/1/57 for WWII veteran; 

(2) 2/1/65 for Korean war veteran; 

(3) 5/8/1985 for Vietnam war veteran. 

d. Applicable Regulations can be found at 38 CFR § 3.50-55. 

6. Divorce - In all cases, divorce bars the ex-spouse from a death pension claim, 

because they are not a surviving spouse. 

7. Remarriage 

a. General Rule – as noted above, the applicable regulations governing 

death pension claims of a surviving spouse require that the spouse be 

unremarried. 

b. An often cited (but rarely applicable) exception is that remarriage does 

not always bar the claim of a surviving spouse.  That exception is 

applicable to DIC claims, not death pension claims, and is limited to a 

specific timeframe as to when the first spouse died, when the remarriage 

took place, and how the remarriage terminated.  See 38 USC Sec. 103. 

8. Dependent Child must be: 

a. Under 18; or 

b. In school and under 23; or 

c. Disabled and disability began before age 18. 
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II. Requirements for Becoming Accredited & How to Submit Claims 

 

 A. Cardinal Rules 

  1.  No one can charge for the preparation, presentation or prosecution of a benefit  

  claim…until the Notice of Disagreement (NOD) is filed. 

  2. Always consider an informal claim (Form 21-0966) as the first step (38 C.F.R § 

  155) – this preserves eligibility while the claim is pending. 

  3. VA recognized representative vs. Agent under PoA (Form 21-22a) 

  4. ALWAYS file a “Fully Developed” claim 

  5. ALWAYS use Disability Benefits Questionnaires for Compensation Claims & 

  appeals  

 

 B. Who Can file a Claim 

  1. Individual Veteran 

  2. Family Member of Veteran 

  3. Accredited Representatives 

   a. Accredited Attorney/Agent 

   b. Veteran Service Officer (VSO) 

   c. Department of Veteran Services (DVS) Field Representative 

  4.  Practice Tip: To give advice to a veteran or their family member on filing a  

  claim one must be currently accredited or certified by a VSO. 38 U.S.C. §5901,  

  Fast Letter 06-29  . 

 

 C. When and How to Become an Accredited Attorney 

   

1. The Department of Veterans Affairs Office of General Counsel has posted a list 

of Frequently Asked Questions regarding Accreditation at 

http://www.va.gov/ogc/accred_faqs.asp. 

 

2. When is Accreditation Required? 

a.  Accreditation is required if you intend to assist the Claimant with the 

preparation, presentation, and prosecution of claims for benefits. 

-  38 C.F.R. § 14.627(a) 

b.  General Advice Unrelated to a Specific Claim.  Consultations limited 

to “[r]eviewing a veteran’s records, researching available VA benefits, and 

advising a veteran as to potential benefits before he or she decides to file 

for a benefit is not part of the preparation, presentation, or prosecution of a 

claim” and does not require accreditation. 

c.  Advice Related to a Specific Claim.  If a client has expressed intent to 

file a claim for benefits, advising the client regarding actions to take in 

order to achieve eligibility for the benefit constitutes the preparation of a 

claim, even if the attorney will not be filing the claim. 

 

3. Initial Qualifying CLE.  The VA requires completion of a qualifying CLE 

“during the first 12-month period following the date of initial accreditation by 

VA.” (Emphasis added). 

http://www.va.gov/ogc/accred_faqs.asp
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 a.  38 C.F.R. § 14.629(b)(1)(iii). 

b.  CLEs taken before accreditation do not qualify. 

 c.  Qualifying CLE courses must: 

(1) be approved for a minimum of 3 hours of CLE credit by any 

State bar association; 

(2) cover the following topics, at a minimum: 

(a) representation before VA; 

(b) claims procedures; 

(c) basic eligibility for VA benefits; 

(d) right to appeal; 

(e) disability compensation (38 U.S.C. Chapter 11); 

(f) dependency and indemnity compensation (38 U.S.C. 

Chapter 13); and 

(g) pension (38 U.S.C. Chapter 15) 

 

4.  Continuing Accreditation CLE.  The VA requires accredited attorneys to 

complete an additional 3 hours of qualifying CLE no later than 3 years from the 

date of original accreditation, and every 2 years thereafter 

a.  An attorney originally accredited on September 1, 2010, must satisfy 

the initial 3-hour qualifying CLE requirement by September 1, 2011, an 

additional 3 hours no later than September 1, 2013, and an additional 3 

hours no later than September 1, 2015. 

b.  Qualifying CLEs after the first 12 months following initial 

accreditation do not need to cover all of the topics required in the initial 

qualifying CLE, and are only required to cover topics generally related to 

veterans benefits law and procedure. 

c. Practice Tip: National Veterans Legal Services Program 

(http://www.nvlsp.org ) provides a good source for quality continuing 

CLE 

 

5.  Annual Certification.  In accordance with 38 C.F.R. § 14.629(b)(4), accredited 

attorneys are required to report to the Office of General Counsel within one year 

of accreditation and every year thereafter “information about any court, bar, or 

Federal or State agency to which the . . . attorney is admitted to practice or 

otherwise authorized to appear,” along with any applicable identification number 

and the attorney’s certification of good standing. 

  

 D. Where to File a Claim 

  1. VA Regional Office (VARO) 

  2. Pension Maintenance Center (PMC) 

  3. DVS Field Office 

  4. Online @ VA.gov  

 

 E. Filing a “Fully Developed Claim” 

  1. Practice Tip: never assume the VA form you used on your last client is still  

  current.  The VA is constantly updating forms and…there is a form for everything 
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  2. Form 21-526 EZ (May 2015) (Veterans Application for Compensation) 

  3.  Form 21-527 EZ (June 2014) (Veterans Application for Pension) 

  4.  Form 21-534 EZ (June 2014) (Surviving Spouse Application for DIC, Death  

  Pension &/or Accrued Benefits) 

  5.  Form 21-2680 (Physicians Affidavit) 

  6.  Form 21P-8416 (Medical Expenses) 

  7.  Form 21-8049 (Non-medical Expenses) 

  8. Care Expense Certification (no formal VA Form) 

  9. Form 21-0779 (Nursing Home Affidavit) 

            10. Form 21-8940 (TDIU Claim) 

            11. Form 21-4138 Statement in Support of Claim  

            12. Practice Tip: Always consider completing all possible Disability Benefits  

  Questionnaires (DBQs) for claims for service connected compensation benefits.  

  http://www.benefits.va.gov/COMPENSATION/dbq_providerinstruct.asp  

 

III. Integration of VA Benefits into an Elder Law Practice 

 

 A.  Step one is ALWAYS screen for veteran status 

1.  Veteran, surviving spouse, dependent 

2.  Query “have you ever served in the uniformed services” 

3.  Obtain, review & file copy of DD Form 214  

4.  Develop VA Questionnaire to complete financial screening 

 

B.  Step two is to determine eligibility and qualification 

 1.  Determine whether addition asset planning is required 

 2.  If income is borderline, ensure use of gross income for calculations 

 3.  Evaluate Unreimbursed Medical Expenses in order to determine net income 

 

C.  Use other resources to complete forms and track claim 

 1.  DVS Field Offices (have electronic access to VA) 

 2.  VSOs (better for compensation claims) 

 3.  Family member or PoA 

 

D.  Virginia Department of Veterans Services (DVS): “make Virginia the most 

veteran friendly state” 

 

 1.  State agency dedicated to providing support services directly to the veteran 

community 

  a.  http://www.dvs.virginia.gov  

  b.  Serves the Commonwealth’s veteran population of over 850,000 

 

2.  DVS is organized into six service delivery sections: 

a.  Benefits Services 

(1) Assists veterans of the armed forces and their dependents in 

accessing federal and state veteran benefits 

(2) Operates 26 field services offices 

http://www.benefits.va.gov/COMPENSATION/dbq_providerinstruct.asp
http://www.dvs.virginia.gov/
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 (a) Provides one-stop access for claim filing, etc 

 (b) Roanoke Office includes “Center of Excellence” co-

 located with VARO 

b.  Veterans Education Training and Employment (VETE) 

(1) State Approving Agency (SAA) for Veterans Education and 

Training 

(2) Virginia Military Survivors and Dependents Education 

Program 

(3) Virginia Values Veterans (V3) Program 

(4) Virginia Transition Assistance Program (VTAP) 

(5) Virginia Wounded Warrior Program Vets on Campus Resource 

c.  Care Centers 

 (1) Virginia Veterans Care Center in Salem, VA 

 (2) Sitter & Barfoot Veterans Care Center in Richmond, VA 

(3) Two additional Care Centers are in the process of being funded 

and will be built in Northern Virginia and Hampton Roads. 

d.  Veterans Cemeteries 

 (1) Southwest Virginia Veterans Cemetery, Dublin 

 (2) Virginia Veterans Cemetery, Amelia 

 (3) Virginia Veterans Cemetery, Suffolk 

e.  Virginia War Memorial 

f.  Virginia Wounded Warrior Program (re-branding to Virginia Veteran 

 and Family Support) 

 

3.  DVS activities are supported by three citizen boards: 

a.  Board of Veterans Services: monitors veteran’s programs/services and 

provides direct input to DVS in the areas of benefits, care centers and 

cemetaries. 

b.  Joint Leadership Council of Veterans Service Organizations: provides 

collaboration between 23 major VSOs and DVS on legislation and budget 

inputs 

c.  Veterans Services Foundation: raises private funding to support veteran 

programs 

 

 E.  Working with DVS and VSO 

1.  DVS is an excellent source of information on both federal and state benefits 

available to veterans and dependents 

2.  DVS is an excellent resource for pension and compensation claimants who are 

eligible and qualified (medically & financially) 

3. DVS Center of Excellence provides a resource for appeals (new capability) 

4. VSOs are good resources for compensation claims 

 a. Need to “know” your VSO prior to referring a client 

 b. All VSOs are not equal in their ability to service a claimant 
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IV. Regulatory Changes Proposed by the VA and How They Will Impact VA Benefits 

 

A. On January 23, 2015, the VA issued proposed regulations in Federal Register Vol. 80, 

No. 15, Part IV, Net Worth, Asset Transfers, and Income Exclusions for Needs Based 

Benefits (the “Proposed Rule,” a copy of which is attached as Appendix 1).  The stated 

goal of the Proposed Rule is to “respond to recent recommendations made by . . . GAO, 

to maintain the integrity of VA’s needs based benefit programs, and to clarify and 

address issues necessary for the consistent adjudication of . . . claims.”  (See Proposed 

Rule at 3840).  While some changes are perhaps warranted and inevitable, the changes 

contained in the Proposed Rule are excessive in light of the stated goals and they exceed 

the scope of the VA's statutory and regulatory authority. 

 

B. Lack of Statutory Authority.  The Proposed Rule would institute a 36-month 

lookback period and penalty periods that could extend as long as 10 years.  None of the 

statutory provisions in Title 38 of the United States Code give the VA the authority to 

institute a lookback period or penalty periods.  At most, applicable statutory provisions 

(38 U.S.C. §§ 1522, 1543, and 1506(1)) allow the VA to: 

 

deny or discontinue the payment of pension . . . when the corpus of  the estate . . . 

is such that under all the circumstances, including consideration of the annual 

income . . . it is reasonable that some part of the corpus of such estates be 

consumed for . . . maintenance. 

 

Current VA regulations contained at 38 C.F.R. 3.275 already instruct VA adjudicators to 

consider a number of factors in determining whether a claim should be allowed “under all 

the circumstances.”  These objective criteria include, among others: the claimant’s age 

(relevant to life expectancy and how long the claimant’s net worth needs to last); income 

(relevant to how much of the claimant’s expenses can be paid for with income alone); 

convertibility of property to cash (relevant to whether it is reasonable for all of a 

claimant’s assets to be considered part of readily available net worth); and unreimbursed 

medical expenses (relevant to whether deductions should be made to the claimant’s 

income when evaluating the claim). 

 

The Proposed Rule would essentially replace these objective criteria with two subjective 

considerations: (1) whether there were any transfers within a 36-month lookback; and (2) 

whether net worth is below the applicable Medicaid resource limit. 

 

C. Proposed § 3.274 Net Worth Calculation. 

1. Current VA and Medicaid regulations treat income and assets separately. 

2. Current VA regulations have no objectively defined Net Worth (asset) limits, 

while Medicaid has a clearly defined Community Spouse Resource Allowance 

(CSRA). 

3. Proposed Rule adopts the current maximum CSRA as the net worth limit. 

4. Current Medicaid regulations provide the Community Spouse with both 

income and resource allowances that are intended to prevent spousal 

impoverishment. 
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5. The Proposed Rule would include income of both veteran and spouse as part 

of net worth, which would ultimately result in the veteran and spouse consuming 

both income and net worth in order to pay for the costs of long term care, and not 

having sufficient assets or income to pay for ordinary living expenses. This would 

be directly contrary to Medicaid’s spousal impoverishment rules. 

6. The Proposed Rule has no age factor that would allow younger veterans and 

surviving spouses to retain more of their net worth in order to pay for expenses 

that won’t be covered by the VA pension benefit or other sources of income. 

 

D. Proposed § 3.276 Transfer Penalties. 

1. Proposed Rule contains no unrestricted right to rebut the presumption that 

transfers made during the 36-month lookback period were made for the purpose 

of establishing eligibility for VA pension benefits.   

2. Proposed Rule contains a narrow and limited right of rebuttal to transfers that 

are shown to be the “result of fraud, misrepresentation, or unfair business practice 

related to the sale or marketing of financial products or services for purposes of 

establishing entitlement to VA pension.” 

 

E. Proposed § 3.276 Penalty Calculations.   

1. Under the Proposed Rule, “the VA’s formula would determine a penalty 

period in months by dividing the covered asset amount by the applicable 

maximum annual pension rate.” 

2. The applicable maximum annual pension rate varies between veterans and 

surviving spouses, so surviving spouses would be disproportionately harmed by 

the resulting penalty period. 

 

F. Proposed § 3.276 Penalty Period Recalculation. 

1. Applicable Medicaid rules allow an applicant to have any transfer penalty 

reduced by the return of some or all of the assets that were transferred. 

2. Proposed Rule limits reduction of transfer penalties to situations where “all of 

the covered assets were returned to the claimant before the date of claim or within 

30 days after the date of claim.” 

3. Claimants for VA pension benefits often have to wait several months or even 

years for the VA to evaluate and determine their claim, so the Propose Rule might 

foreclose the possibility of a penalty reduction when the VA has not even notified 

the claimant of the applicable transfer penalty. 

 

G. Proposed § 3.276 “Transfer for Less Than Fair Market Value” Definition. 

1. Applicable Medicaid rules explicitly allow transfers to qualifying annuities 

and trusts. 

2. Proposed Rule definition of “Transfer for Less Than Fair Market Value” 

would automatically include any annuity or trust as an asset transfer that “reduces 

net worth and would not be in the claimant’s financial interest were it not for the 

claimant’s attempt to qualify for VA pension by transferring assets to or 

purchasing such instruments or investments.” 
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3. Proposed Rule contains no provision by which a claimant could rebut that 

presumption. 

 

H. Proposed § 3.275 Limits Residence Exemption to 2 Acres. 

1. Proposed Rule continues to exclude personal residences from Net Worth 

calculations, but limits the exemption to 2 acres. 

2. Current VA rules allow a “reasonable lot area” that is determined relative to 

“typical size of lots in the immediate area.” (See M21-1MR, Part V, Subpart iii, 

Chapter 1, § J, 71.d). 

3. Proposed Rule contains no exemption comparable to the Medicaid’s 

“Reasonable Efforts to Sell” rule. 

4. Proposed Rule only exempts sales proceeds until December 31st of the year of 

sale, rather than allowing a uniform amount of time that would treat all claimants 

the same. 

 

I. Proposed Rule Effective Date. 

1. Proposed Rule could have an immediate effective date. 

2. Proposed Rule might not have any exemption for asset transfers that were 

made prior to the rule becoming final. 

 

V. Effect of Medicaid Eligibility on Disability Pension 

 

A. After third calendar month of Medicaid eligibility, VA benefit reduced to $90 

per month, unless veteran has dependents or spouse with sufficient UME 

 

B. Represents a “Material Change” that must be reported to the VA 

 

C. SSI States vs. 209(b) States 

1. SSI States: 

a. Treat VA benefits as income to beneficiary; and 

b. Separate dependent portion and attribute that to dependent only. 

2. 209(b) States: 

a. Virginia Medicaid counts the total pension benefit in excess of 

$90/month as income for patient pay when the patient is: 

(1) a veteran who does not have a spouse or dependent child; or 

(2) a deceased veteran’s surviving spouse who does not have a 

dependent child. 

b. Virginia Medicaid does NOT count any VA pension benefits when the 

patient is: 

(1) a veteran who has a spouse or dependent child; or 

(2) a deceased veteran’s surviving spouse who has a dependent 

child. 

c. Applicable Policy can be found at M1470.100 B.1. 
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VI. Key Differences Between VA Disability Pension and Medicaid 

 

A. Monthly Benefits. 

1. Medicaid has no arbitrary cap on benefits paid for the recipient’s long term 

care.  Recipient income, after allowable deductions, is applied to the recipient’s 

cost of care, and Medicaid pays the balance of allowable costs. 

2. VA has maximum monthly benefit, regardless of the extent to which 

unreimbursed medical expenses exceed income.  In 2015, Aid & Attendance can 

provide up to: 

a. $1,072 to $1,788 per month to a veteran; or 

b. $719 to $1,149 per month to a surviving spouse; or 

c. $1,404 to $2,120 per month to a veteran & spouse. 

d. The benefit is based on net monthly income and the veteran's level of 

care. 

 

B. Available Resources. 

1. Medicaid has strict resource allowances that are readily determined and 

verifiable based on the applicant’s marital status and the value of assets. 

2. VA has no objectively determined and verifiable asset limit.  Instead, VA uses 

a subjective Net Worth test: 

a. Do the veteran's (and spouse's) assets, (excluding home and vehicle) 

exceed the Dept. of Veterans Affairs eligibility worker's subjective 

determination of how much money the veteran will need, based on life 

expectancy and unreimbursed medical expenses? 

b. Many VA eligibility worker's previously applied an easy rule of 

thumb: 

(1) If a Veteran had less than $50,000, or a Veteran and spouse had 

less than $80,000, the asset test was satisfied. 

(2) This is NO LONGER the de facto test. 

c. No benefits when the corpus of the estate is such that, under all 

circumstances, considering the veteran's and his/her spouse's income, it is 

reasonable that some part of the corpus of their estates be consumed for 

the veteran's maintenance (38 USC § 1522(a)). 

d. The VA is seeking to implement a proposed rule, Net Worth, Asset 

Transfers, and Income Exclusions for Needs-Based Benefits, 80 Fed. Reg. 

3839 (2015) (to be codified at 38 C.F.R. pt. 3) (proposed Jan. 23, 2015) 

(the "Proposed Rule") that can be found at 

https://federalregister.gov/a/2015-00297. 

 

C. Which Assets are considered? 

1. VA considers the Corpus of the Estate, which is defined as 

“the market value, less mortgages or other encumbrances, of all real and 

personal property owned by the claimant except the claimant’s dwelling 

https://federalregister.gov/a/2015-00297
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(single family unit), including a reasonable lot area, and personal effects 

suitable and consistent with the claimant’s reasonable mode of life.” 

2. Applicable Regulations can be found at 38 CFR § 3.275 (b). 

3. When is the Home Exempt? Is the home still a “dwelling” place if it is no 

longer being used as such? 

4. Joint Assets owned with a non-spouse, who does not reside in the same 

household with the Veteran or Surviving Spouse, are considered as part of net 

worth on a pro rata basis to the number of joint owners. 

5. The Proposed Rule would substantially change the process for 

determining which assets are included in the calculation of net worth. 
 

D. Annuities – While applicable Medicaid statutes, regulations and case law explicitly 

state how to assess eligibility if the applicant or spouse has an annuity, applicable VA 

regulations do not specifically address annuities.  However, anecdotal evidence suggests 

the following guidelines: 

1. Immediate Annuities SHOULD count as income rather than part of net worth, 

but it is prudent to inform the VA that there is no cash value; 

2. Deferred annuities count as resources; 

3. Medicaid Qualifying Annuities may be appropriate, especially in situations 

where the applicant has negative net income; and 

4. The Proposed Rule would substantially change VA treatment of 

annuities, and could result in annuities being counted both as part of Net 

Worth and part of Net Income. 

 

E. Countable Income 

1. Countable Income is determined by deducting the following Unreimbursed, 

Recurring medical expenses, from gross monthly income: 

a. Health Insurance Premiums (including Medicare); 

b. Prescription Co-Pays; 

c. In-Home Care 

(1) Provided by licensed health professionals (no rating necessary) 

(2) Provided by Family Members (with Housebound or Aid & 

Attendance rating); 

d. Assisted Living Facility fees (with Housebound or Aid & Attendance 

rating); 

e. Nursing Home fees 

f) What about Independent Living Facilities?  See Fast Letter 12-23 (a 

copy of which is attached), which provides clarification regarding: 

(1) what constitutes “custodial care” for purposes of determining 

UMEs; 

(2) when the cost of room and board in a residential facility is 

considered a UME; and 

(3) when the cost of assistance with Instrumental Activities of 

Daily Living (IADL) constitute a UME. 

2. Unreimbursed Medical Expenses (UME) 
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a. Think “out of pocket.” 

b. Expenses that were or will be paid by veteran or spouse. 

c. Expenses that were or will be paid for dependent household members. 

d. Must exceed 5% of MAPR (think of this as 5% deductible). 

e. Applicable Regulations can be found at 38 CFR §§ 3.262 and 3.272. 

3. Projected UME 

a. Future or projected UME (those to be paid after claim date) must be 

clear and reasonable: 

(1) Nursing home costs; 

(2) Assisted living costs; 

(3) In-home care costs. 

 

F. Asset Transfer Issues – VA treats many asset transfer issues differently than 

Medicaid. 

1. Applicable VA Regulations can be found at 38 CFR § 3.276(b). 

2. A gift to a household member is not a transfer of assets. 

3. A gift to a non-household member only reduces net worth if it is clear that the 

grantor has relinquished all rights of ownership, including the right to control the 

property. 

4. Transfer to a caretaker child WON’T work (same household). 

5. Retained Life Estate WON’T work for non-residence (insufficient 

relinquishment of control). 

6. The Proposed Rule would implement Transfer of Asset penalties similar 

to those used to determine Medicaid eligibility. 

 

G. Which Benefit to Pursue – Sometimes your client might be eligible for both 

Medicaid and Veterans disability pension benefits.  Determining which benefit to pursue 

will depend on the client’s situation. 

1. Concurrent Medicaid and Veterans Disability Pension Benefits.  On rare 

occasions, the client may be eligible for and receive both benefits at the same 

time.  The Community Spouse will need to have sufficient qualifying 

Unreimbursed Medical Expenses (including the Institutionalized Spouse’s patient 

pay) to warrant an award. 
2. Assisted Living Facility vs. Nursing Home.  Assisted living facility 

expenses will qualify as UME as long as the placement is medically necessary.  

VA benefits can be used to extend the period of time during which the family is 

able to pay for care at the more desirable assisted living level.  An award of VA 

benefits in the years before the client needs nursing home level care will almost 

certainly provide the client with more and better long term care options. 
3. Medicaid Penalty Periods.  VA benefits can be used to help pay for care 

during any Medicaid penalty period resulting from uncompensated transfers.  

NOTE – this might no longer be the case depending on the specifics of any Rule 

changes. 

4. Resource Allowance.  One of the most significant differences between the 

two benefits is the amount of resources that the client can retain.  In some 
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circumstances, a VA applicant might be be able to retain far more than the 

maximum Community Spouse Resource Allowance (CSRA) allowed under 

Medicaid policy (e.g. a relatively young applicant with a large monthly income 

deficit).  On the other hand, the maximum CSRA of $119,220.00 will often be far 

greater than the amount of resources that can safely be retained by a VA 

applicant. 

 

H. Eligibility Determinations 
1. Medicaid has specific policies dictating how long an Eligibility Worker may 

review an application prior to issuing an eligibility determination, and there are 

explicit provisions for appealing for non-determination. 

2. VA has no defined time within which adjudicators must issue an eligibility 

determination, and there is no explicit process for appealing a non-determination.  

Lack of adjudicator accountability often results in applicants having no choice but 

to file complaints with their Congressman or Senator. 
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The Benefits Available  
(Rates Effective 12/1/2014, no change for 2016) 

 

 

Table 1: 

Special Monthly Pension Rates 

Paid to veterans age 65 or older OR  

Permanently and Totally Disabled   

  

Situation 

Maximum 

Annual Pension 

Rate* 

Maximum 

Monthly Check 

Permanently and totally disabled veteran $12, 868 $1,072 

     With one dependent $16, 851 $1,404 

Permanently and totally disabled and also 

housebound 

$15, 725 $1,310 

     With one dependent $19,710 $1,642 

Permanently and totally disabled and in need of 

regular aid and attendance 

$21,466 $1,788 

     With one dependent $25,448 $2,120 

Increase for each additional dependent child $2,198 $183 additional 

 

*  To be deducted, medical expenses must exceed 5% of MAPR 
 

 

Table 2: 

Death Pension Rates 

Paid to Veteran’s Surviving Spouse  
 

Situation 

Maximum 

Annual Pension 

Rate* 

Maximum 

Monthly Check 

Surviving spouse $8,630 $719 

     With one dependent child $11,296 $941 

Surviving spouse is permanently housebound $10,548 $879 

     With one dependent child $13,209 $1100 

Surviving spouse is in need of “regular aid and 

attendance” 

$13,794 $1,149 

     With one dependent child $16,456 $1,371 

     For each additional dependent child $2,198 $183 additional 

     Pension for each surviving child $2,198 $183 

 

*  To be deducted, medical expenses must exceed 5% of MAPR 


