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I. Overview 

 

A. Guardianship or Conservatorship is a legal process utilized when a person can no 

longer make or communicate reasonable decisions regarding his/her person or 

property or is susceptible to fraud or exploitation.  Guardianship is a legal process 

that is somewhat adversarial in nature and should only be considered if there are 

no less restrictive means. 

  

B. Guardian - means a person appointed by the court who is responsible for the 

personal affairs of an incapacitated person, including responsibility for making 

decisions regarding the person's support, care, health, safety, habilitation, 

education, therapeutic treatment, and, if not inconsistent with an order of 

involuntary admission, residence.1 

 

C. Conservator - means a person appointed by the court who is responsible for 

managing the estate and financial affairs of an incapacitated person and, where 

the context plainly indicates, includes a "limited conservator" or a "temporary 

conservator."2 

 

II. Capacity 

 

A. A guardianship may be a viable option if the nature and extent of the individual’s 

illness or disability renders the individual incapacitated as defined by the Code. 

 

B. Incapacitated Person - means an adult who has been found by a court to be 

incapable of receiving and evaluating information effectively or responding to 

people, events, or environments to such an extent that the individual lacks the 

capacity to (i) meet the essential requirements for his health, care, safety, or 

therapeutic needs without the assistance or protection of a guardian or (ii) manage 

property or financial affairs or provide for his support or for the support of his 

legal dependents without the assistance or protection of a conservator. A finding 

that the individual displays poor judgment alone shall not be considered 

                                                           
1 Va. Code Ann. §64.2-2000 
2 Id. 
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sufficient evidence that the individual is an incapacitated person within the 

meaning of this definition.3 

 

C. Medical Evaluation 

 

1.  Every Petition for the appointment of a Guardian and Conservator should be 

supported by an evaluation report prepared by a licensed physician, 

psychologist, or other licensed professional with appropriate skills and 

experience.4  The medical evaluation may also be helpful to you, if you are 

unsure as to whether or not you can proceed with a less restrictive alternative 

such as a Durable Power of Attorney or Advance Medical Directive. 

 

2. The Evaluation should be filed under seal with the Court and provided to the 

Guardian ad Litem, the Respondent and all adult individuals entitled to 

Notice.5  It is recommended that you provide a form evaluation to the 

evaluator unless it is a particularly difficult diagnosis or the matter may be 

contested.  In those cases, a thoroughly written report is recommended. 

 

3. It can sometimes be difficult to obtain the medical evaluation in advance of 

the filing of a Petition.  The Court can proceed without the evaluation or 

require a report be completed.  Personally, I have never seen the Court 

proceed without an evaluation.   

 

4. Also, medical professionals can be reluctant to complete an evaluation.  It is 

recommended that you consult with the evaluator in advance of them 

completing the report to be sure they would be willing to testify if so needed.  

It may be helpful to cite Va. Code Ann. §64.2-2005(C) so that they know they 

will be immune from civil liability.  If you are having difficulty with the 

individual’s treating physician or other provider, there are other professionals 

that you can hire to assist with the assessment such as licensed clinical social 

workers or nurses.  The selection of the evaluator should not be taken lightly, 

especially if the matter will be contested. 

 

5. A medical evaluation prepared pursuant to the Code shall be admissible as 

evidence of the facts stated in the report and the results of the examination or 

evaluation referred to in the report, unless counsel for the respondent or the 

guardian ad litem objects.6 

 

 

                                                           
3 Id. 
4 Va. Code Ann. §64.2-2005 
5 Id. 
6 Va. Code Ann. §64.2-2005(D) 
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III. The Process 

 

A. Jurisdiction - A Guardianship/Conservatorship is initiated by filing a Petition with 

the Circuit Court of the county or city in which the respondent is a resident or is 

located or in which the respondent resided immediately prior to becoming a 

patient, voluntarily or involuntarily, in a hospital, including a hospital licensed by 

the Department of Health pursuant to § 32.1-123, or a resident in a nursing facility 

or nursing home, convalescent home, assisted living facility as defined in § 63.2-

100, or any other similar institution or, if the petition is for the appointment of a 

conservator for a nonresident with property in the state, in the city or county in 

which the respondent's property is located.7 

 

1. If there is a question as to jurisdiction you should consult the Uniform Adult 

Guardianship and Protective Proceedings Jurisdiction Act (“The Act”.) 8  

 

2. Your Petition should identify facts as to whether the Court has jurisdiction 

because it is the Respondent’s Home State or because the Respondent has a 

significant connection to the State. 

 

B. The Petition  

 

1. Anyone can file a Petition for Guardianship for another individual. 

 

2. The contents of the Petition must meet the requirements of §64.2-2002, 

including: 

 

a. Respondent’s name, address, birth date 

b. Respondent’s Social Security Number is required to be filed under seal. 

c. The names and post office addresses of the respondent's spouse, adult 

children, parents, and adult siblings or, if no such relatives are known to 

the petitioner, at least three other known relatives of the respondent, 

including stepchildren. 

d. If Respondent has an existing Advance Medical Directive or Durable 

Power of Attorney 

e. A statement of Respondent’s finances 

3. It is recommended that you put sufficient anecdotal evidence in the Petition as 

to support your allegation as to the Respondent’s incapacity.  There is always 

a balancing test as to how much personal or sensitive information you need or 

want to share. 

 

 

 

                                                           
7 Va. Code Ann. §64.2-2001 
8 Va. Code Ann. §64.2-2100 et seq. 

http://law.lis.virginia.gov/vacode/32.1-123/
http://law.lis.virginia.gov/vacode/63.2-100/
http://law.lis.virginia.gov/vacode/63.2-100/
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C. Notice 

 

1. The respondent shall be given reasonable notice of the hearing. The 

respondent may not waive notice, and a failure to properly notify the 

respondent shall be jurisdictional.9 

 

2. A respondent, whether or not he resides in the Commonwealth, shall be 

personally served with the notice of the hearing, a copy of the petition, and a 

copy of the order appointing a guardian ad litem pursuant to § 64.2-2003.  

Often, the GAL will personally serve the Respondent when they have their 

first meeting.10 

 

3. A copy of the notice, together with a copy of the petition, shall be mailed by 

first-class mail by the petitioner at least seven days before the hearing to all 

adult individuals and to all entities whose names and post office addresses 

appear in the petition.11 

 

4. The notice to the respondent shall include a brief statement in at least 14-point 

type of the purpose of the proceedings and shall inform the respondent of the 

right to be represented by counsel pursuant to § 64.2-2006 and to a hearing 

pursuant to § 64.2-2007.12 

 

5. Additionally, the notice shall include the following statement in conspicuous, 

bold print: 

 

WARNING 

 

AT THE HEARING YOU MAY LOSE MANY OF YOUR RIGHTS. A 

GUARDIAN MAY BE APPOINTED TO MAKE PERSONAL DECISIONS 

FOR YOU. A CONSERVATOR MAY BE APPOINTED TO MAKE 

DECISIONS CONCERNING YOUR PROPERTY AND FINANCES. THE 

APPOINTMENT MAY AFFECT CONTROL OF HOW YOU SPEND 

YOUR MONEY, HOW YOUR PROPERTY IS MANAGED AND 

CONTROLLED, WHO MAKES YOUR MEDICAL DECISIONS, WHERE 

YOU LIVE, WHETHER YOU ARE ALLOWED TO VOTE, AND OTHER 

IMPORTANT RIGHTS. 

 

6. The petitioner must file with the clerk of the circuit court a statement of 

compliance outlining the measure taken to ensure service. 

                                                           
9 Va. Code Ann. §64.2-2004 
10 Id. 
11 Id. 
12 Id. 

http://law.lis.virginia.gov/vacode/64.2-2003/
http://law.lis.virginia.gov/vacode/64.2-2006/
http://law.lis.virginia.gov/vacode/64.2-2007/
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D. Appointment of a Guardian ad Litem 

 

1. Upon the filing of every Petition for Guardianship or Conservatorship the 

Court shall appoint a Guardian ad Litem (“GAL”) to represents the interests of 

Respondent.13  Your initial pleadings should include an Order for the 

appointment of a GAL. 

 

a. Fairfax County appoints a GAL within three (3) days of the filing of the 

Petition.  You are notified via e-mail of who is appointed.  It is your 

responsibility to provide the GAL with a copy of the pleadings.  Other 

counties notify the parties by mail or allow you or the GAL to pick up the 

Order from the Court. 

b. Some counties appoint the GAL from a list such as Fairfax County.  The 

Court will not deviate from the list unless good cause is shown by hearing. 

c. Other counties will allow you to name the GAL that you would like 

appointed. 

 

2. Duties of the guardian ad litem include (i) personally visiting the respondent; 

(ii) advising the respondent of rights pursuant to §§ 64.2-2006 and 64.2-2007 

and certifying to the court that the respondent has been so advised; (iii) 

recommending that legal counsel be appointed for the respondent, pursuant to 

§ 64.2-2006, if the guardian ad litem believes that counsel for the respondent 

is necessary; (iv) investigating the petition and evidence, requesting additional 

evaluation if necessary, and filing a report pursuant to subsection C; and (v) 

personally appearing at all court proceedings and conferences. 

 

3. In the report required by clause (iv) of subsection B, the guardian ad litem 

shall address the following major areas of concern: (i) whether the court has 

jurisdiction; (ii) whether a guardian or conservator is needed; (iii) the extent of 

the duties and powers of the guardian or conservator; (iv) the propriety and 

suitability of the person selected as guardian or conservator after consideration 

of the person's geographic location, familial or other relationship with the 

respondent, ability to carry out the powers and duties of the office, 

commitment to promoting the respondent's welfare, any potential conflicts of 

interests, wishes of the respondent, and recommendations of relatives; (v) a 

recommendation as to the amount of surety on the conservator's bond, if any; 

and (vi) consideration of proper residential placement of the respondent.14 

 

4. The GAL report must be filed seven days in advance of the hearing.  

Depending on the course of the matter, a GAL may file an initial report and 

supplemental report if there is new information that should be provided to the 

Court. 

 

                                                           
13 Va. Code Ann. §64.2-2005 
14 Id. 

http://law.lis.virginia.gov/vacode/64.2-2006/
http://law.lis.virginia.gov/vacode/64.2-2007/
http://law.lis.virginia.gov/vacode/64.2-2006/
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5. A health care provider shall disclose or make available to the guardian ad 

litem, upon request, any information, records, and reports concerning the 

respondent that the guardian ad litem determines necessary to perform his 

duties under this section.15 

 

E. Counsel for Respondent 

 

1. The Respondent has the right to be represented by counsel of Respondent’s 

choice.  The court will appoint one for the Respondent upon the request of the 

Respondent or the Guardian ad Litem.16 

 

2. Often the Respondent will not be able to select their own counsel.  The GAL 

may assist them or ask the Court to select someone from the list. 

 

F. Rights of Respondent 

 

1. The Respondent has the  following rights during the process:  

 

a. to be present and represented by counsel at this hearing and at all other 

stages of the proceedings; 

b. To request a jury trial on the merits of the Petition;  

c. To compel the attendance of witnesses; 

d. To present evidence on her own behalf; and  

e. To confront and cross-examine witnesses 

 

G. Hearing on the Petition 

 

1. The hearing shall be conducted within 120 days from the filing of the petition 

unless the court postpones it for cause.17 

 

2. The proposed guardian or conservator shall attend the hearing except for good 

cause shown and, where appropriate, shall provide the court with a 

recommendation as to living arrangements and a treatment plan for the 

respondent.18 

 

3. The respondent is entitled to be present at the hearing and all other stages of 

the proceedings. The respondent shall be present if he so requests or if his 

presence is requested by the guardian ad litem. Whether or not present, the 

respondent shall be regarded as having denied the allegations in the petition.19 

 

                                                           
15 Id. 
16 Va. Code Ann. §64.2-2006 
17 Va. Code Ann. §64.2-2007 
18 Id. 
19 Id. 
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4. If, after considering the evidence presented at the hearing, the court or jury 

determines on the basis of clear and convincing evidence that the respondent 

is incapacitated and in need of a guardian or conservator, the court shall 

appoint a suitable person, who may be the spouse of the respondent, to be the 

guardian or the conservator or both, giving due deference to the wishes of the 

respondent.20 

 

H. Order of Appointment 

 

1. The Order shall state the nature and effect of the Respondent’s incapacity.21 

 

2. It should state if a Guardian and/or Conservator is appointed and their powers 

pursuant to the Code. 

 

3. It should specify whether the appointment of a guardian or conservator is 

limited to a specified length of time, as the court in its discretion may 

determine. 

 

4. The Order should also state what bond is required for the Guardian and/or 

Conservator. 

 

a. Generally Guardians serve with a $1,000 bond unsecured. 

 

b. Conservators serve with a bond with surety.  The value of the bond is 

determined by taking the value of the assets to be under their control and 

include one year’s worth of income.  Some jurisdictions add an additional 

amount to the bond in the event there is an undiscovered asset.  (Ex. 

Fairfax County adds 1/3 of the value of the Respondent’s assets to the 

bond amount).  Practice Tip: Determine whether or not your client can get 

approved for the bond amount prior to filing your petition. 

 

5. The Order should state whether or not the Guardian’s or Conservator’s powers 

are limited in some way.   

 

6. The Order may state that the Guardian has the authority to direct the burial or 

cremation and funeral of the Respondent.  It is generally helpful to do so if 

there are no family members that can direct the burial and funeral of the 

Respondent. 

 

                                                           
20 Id. 
21 Va. Code Ann. §64.2-2009 
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7. The Order may state that the Guardian or Conservator has the authority to act 

as a representative for the Respondent for any government benefits they may 

be entitled to. 

 

8. The Order will state whether or not the Respondent has lost their right to vote, 

carry firearms or drive.  If any of these rights are to be preserved, it must be 

affirmatively stated in the Court Order. 

 

IV. Fees and Costs 

 

A. The petitioner shall pay the filing fee.  If a guardian or conservator is appointed 

and the court finds that the petition is brought in good faith and for the benefit of the 

respondent, the court shall order that the petitioner be reimbursed from the estate for 

all reasonable costs and fees if the estate of the incapacitated person is available and 

sufficient to reimburse the petitioner.22 

 

B. If a guardian or conservator is not appointed and the court nonetheless finds that 

the petition is brought in good faith and for the benefit of the respondent, the court 

may direct the respondent's estate, if available and sufficient, to reimburse the 

petitioner for all reasonable costs and fees. 23 

 

C. The court may require the petitioner to pay or reimburse all or some of the 

respondent's reasonable costs and fees and any other costs incurred under this chapter 

if the court finds that the petitioner initiated a proceeding under this chapter that was 

in bad faith or not for the benefit of the respondent.24 

 

D. In any proceeding filed pursuant to this article, if the adult subject of the petition 

is determined to be indigent, any fees and costs of the proceeding that are fixed by the 

court or taxed as costs shall be borne by the Commonwealth.25 

 

 

V. The Guardian and Conservator Post-Appointment 

 

1. Once the Order is signed the Guardian and/or Conservator must qualify with the 

Clerk of the Court.  Practice Tip: If possible, make your appointment in advance 

of the hearing for your client to qualify with the clerk. 

 

                                                           
22 Va. Code Ann. §64.2-2008 
23 Id. 
24 Id. 
25 Id. 
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2. Guardians will have to file Guardian Reports with the Department of Social 

Services.  The first Guardian Report is due four (4) months after the date of their 

appointment.  Subsequent reports are due on an annual basis. 

 

3. Conservators are required to file an Inventory of the assets as of the date of their 

appointment.  It is due four (4) months from the date of appointment.  

Conservators are also required to file accountings.  The first account is due six (6) 

months after the date of their appointment and covers the first four (4) months of 

their administration.  Subsequent accountings are due on an annual basis. 

 

4. Practice Tip: It is recommended that you review and discuss these filing 

requirements with your client prior to filing the Petition.  The GAL may ask if 

they are aware of their duties and responsibilities.  The Judge may also ask your 

client at the hearing if they are aware of the duties and responsibilities of their 

appointment.  You want your client to be prepared and not have a blank look on 

their faces. 

 

5. You should become familiar with the forms for each of the filing requirements.  

You should review your Commissioner of Accounts website.  If your 

Commissioner of Accounts does not have a website then you may want to contact 

them for the instruction manuals they hand out to newly appointed Guardians and 

Conservators. 

 


