
 Page 1 of 9 

GUARDIANSHIP PRACTICE 
Elizabeth E. Bircher 

ElizabethBircherAtty@iCloud.com 
 
 

I.  WHAT IS A GUARDIANSHIP PRACTICE1? 
A. For these purposes, guardianship practice is petitioning the Court for the 

appointment of a substitute decision-maker (guardian or conservator) for an 
(allegedly) incapacitated adult 
1. Governed by statute! 

a) Title 64.2, Chapter 20, Guardianship and Conservatorship  (§§ 64.2-
2000 - 64.2-2029)  

b) Title 64.2, Chapter 21, Uniform Adult Guardianship and Protective 
Proceedings Jurisdiction Act (§§ 64.2-2100 - 64.2-2120)  

2. Incapacitated person:  ‘"Incapacitated person" means an adult who has been 
found by a court to be incapable of receiving and evaluating information 
effectively or responding to people, events, or environments to such an extent 
that the individual lacks the capacity to (i) meet the essential requirements for 
his health, care, safety, or therapeutic needs without the assistance or 
protection of a guardian or (ii) manage property or financial affairs or provide 
for his support or for the support of his legal dependents without the 
assistance or protection of a conservator. A finding that the individual 
displays poor judgment alone shall not be considered sufficient evidence that 
the individual is an incapacitated person within the meaning of this definition. 
A finding that a person is incapacitated shall be construed as a finding that 
the person is "mentally incompetent" as that term is used in Article II, Section 
1 of the Constitution of Virginia and Title 24.2 unless the court order entered 
pursuant to this chapter specifically provides otherwise.’2 

3. Guardian: ‘"Guardian" means a person appointed by the court who is 
responsible for the personal affairs of an incapacitated person, including 
responsibility for making decisions regarding the person's support, care, 
health, safety, habilitation, education, therapeutic treatment, and, if not 
inconsistent with an order of involuntary admission, residence. Where the 
context plainly indicates, the term includes a "limited guardian" or a 
"temporary guardian." The term includes (i) a local or regional program 
designated by the Department for Aging and Rehabilitative Services as a 
public guardian pursuant to Article 6 (§ 51.5-149 et seq.) of Chapter 14 of 
Title 51.5 or (ii) any local or regional tax-exempt charitable organization 
established pursuant to § 501(c)(3) of the Internal Revenue Code to provide 
guardian services to incapacitated persons. Such tax-exempt charitable 
organization shall not be a provider of direct services to the incapacitated 
person. If a tax-exempt charitable organization has been designated by the 

                                                 
1 Guardianship Practice as used here also includes seeking the appointment of a Conservator. 
2 Virginia Code § 64.2-2000,1950 as amended (herein after the section reference is used). 
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Department for Aging and Rehabilitative Services as a public guardian, it may 
also serve as a guardian for other individuals.’3  

4. Conservator: ‘"Conservator" means a person appointed by the court who is 
responsible for managing the estate and financial affairs of an incapacitated 
person and, where the context plainly indicates, includes a "limited 
conservator" or a "temporary conservator." The term includes (i) a local or 
regional program designated by the Department for Aging and Rehabilitative 
Services as a public conservator pursuant to Article 6 (§ 51.5-149 et seq.) of 
Chapter 14 of Title 51.5 or (ii) any local or regional tax-exempt charitable 
organization established pursuant to § 501(c)(3) of the Internal Revenue 
Code to provide conservatorial services to incapacitated persons. Such tax-
exempt charitable organization shall not be a provider of direct services to the 
incapacitated person. If a tax-exempt charitable organization has been 
designated by the Department for Aging and Rehabilitative Services as a 
public conservator, it may also serve as a conservator for other individuals.’4  
 

B. Note: Title 64.2, Chapter 17, Appointment of a Guardian – This chapter governs 
the appointment (and duties) of a guardian of the person and/or the estate of a 
minor child as may be necessary when the parent(s) have died or the minor 
receives an inheritance or is beneficiary of an account that must be managed by 
a fiduciary during the child’s minority or until a specified age.5   
 

 

II.  READ THE CODE! 
A. INITIAL PETITION ORIGINATES IN VIRGINIA: Virginia Code §§ 64.2-2000 et 

seq. set forth the requirements for the petition and the process that must be 
followed if the initial petition for appointment originates in Virginia. 

 1.  The Guardianship Code has unique requirements. 
a) Any person can file a petition seeking the Court appointment of a            

guardian, a conservator, or both. 6    
b) The contents of the petition are specified.7 
c) Note the other individuals or institutions that must be listed in the 

petition, along with their contact information.8 
d) Appointment of a Guardian ad Litem (GAL) is required, and the GAL 

has specific duties.9 
e) Medical evidence is required (except for good cause shown10) and can 

be presented via an evaluation report.11 

                                                 
 3 § 64.2-2000. 
4 § 64.2-2000. 
5 You may want to add this practice area, too, especially if you plan on doing estate 
administration, but it is not discussed here. 
6  § 64.2-2002(A). 
7 § 64.2-2002(B). 
8 § 64.2-2002(B)(3) - (5). 
9 § 64.2-2003. 
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f) The medical evaluation report must be filed under seal, but then 
provided to other individuals.12  

g) Do you want to appoint a standby?13  Co-fiduciaries? 
h) Note that certain Veterans or others do not necessarily need a 

fiduciary appointed.14 
 2.  Once appointed, Guardians and Conservators must qualify to be able to act.15 

a) Guardians may have to give a bond.  This is usually without surety. 
b) Conservators only rarely escape a bond with surety.16 
c) Note the peril if the fiduciary doesn’t qualify within one month of the 
adjudication of incapacity.17 
d) The Clerk will index the findings of incapacity.18 
 

PRACTICE TIP:  Get your conservator nominees pre-qualified for surety for the 
anticipated bond amount.  
 

 3.  Duties of the Guardian and Conservator must be included in the Order. 
a) General Guardianship duties are in  § 64.2-2019; § 64.2-2020 governs the 

filing of annual reports. 
b) General Conservatorship duties and liabilities are in §§ 64.2-2021, 2022, 

2023 (Estate planning powers….NOTE that special processes apply if the 
conservator is gifting the incapacitated’s property), 2024, 2025, 2026, 
2027, and the § 64.2-105 fiduciary powers are incorporated by reference.   

   1) do you want your client to have all of these possible powers? 
2) can you reduce the bond and client’s exposure by requesting no 

power of sale over real estate?  
 4.  A finding of incapacity carries legal disabilities with it. 

a) Loss of the right to contract.19 

                                                                                                                                           
10 Note that you won’t know if the judge believes that good cause has been shown until the 
hearing, so the best course of action is to provide the medical evaluation report.  
11 § 64.2-2005.  Note the difference in who can write the medical evaluation report required by 
64.2-2005 and who must write the report if the guardian is to have the ability to consent to in-
patient psychiatric admission per 64.2-2009(C).   
12 § 64.2-2005(A). 
13 § 64.2-2013. 
14 See § 64.2-2016 re “Trustees for incapacitated veterans and their beneficiaries” and § 64.2-
2017 re “Payments fro U.S. Department of Veterans Affairs.” Note also that even if 
incapacitated, no one need be appointed if an agent is serving under an Advance Medical 
Directive or under a Power of Attorney or if the major source of income is from the federal 
government and a representative payee is managing the funds (§ 64.2-2009(D).) 
15 § 64.2-2011. 
16 § 64.2-2018.  Note that the Clerk of Court can also pass on the sufficiency of the bond.  From 
personal experience, the Commissioner of Accounts can also increase or reduce the surety on 
the bond.  
17 § 64.2-2015. 
18 § 64.2-2014. 
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1) If the incapacitated person can manage small amounts of 
money, be sure to have the Order reflect that, including that 
once the allotted amount is provided to the incapacitated, the 
Conservator does not need to account for its use.  

b) Loss of the right to vote.20 
c) Loss of the right to drive.21 
d) Loss of the right to purchase, possess, or transport firearms.22 
e) An opportunity for a Court to declare a marriage entered into by an 

incapacitated person “void.”23 
f) Loss of the right to engage in estate planning????24 

 5.  The incapacitated person’s status may change, resulting in a modification, 
restoration, or termination.25    

   6.  A finding of incapacity does not mean the individual will be compliant!26 
 

B.  HOW DO YOU KNOW IF VIRGINIA IS THE APPROPRIATE PLACE TO FILE 
THE ORIGINAL PETITION? 

 1.  See Title 64.2, Chapter 21, Uniform Adult Guardianship and Protective 
Proceedings Jurisdiction Act (§§ 64.2-2100 - 64.2-2120). This Chapter tells you 
the basis for jurisdiction among the several states. 

2.  This Chapter also governs transferring an existing guardianship and/or 
conservatorship27 between states or the process of registering a foreign 
guardianship or conservatorship order if a transfer is not selected. 

                                                                                                                                           
19 Sometimes this is the benefit sought, especially when the incapacitated individual is falling 
victim to scammers.  

20 See the Virginia Constitution, Article II, Section 1, and Virginia Code §§ 24.2-410 and 24.2-
418.  Note that in the context of voting, the right is automatically lost unless “restored.”  We will 
request that the judge preserve the right to vote and include the same in my Order.  As always, 
understand your local process.  
21 See §46.2-314 and 46.2-400.  Due to the nature of the conditions that led to the incapacity 
adjudication, many older adults cannot, are not, or should not, be driving anyway.  It is, 
nonetheless, a loss.  For young adults, particularly those who are otherwise high functioning, 
we frequently request that the right to drive be reserved and that if the young adult is able to 
pass the driving tests, then the young adult be allowed to have a license.  

22 §18.2-308.1:2.  We include the information needed by the Clerk in § 64.2-2014(B) in our 
petition and request that it be used solely for these statutory purposes.  
23 §20-45.1(b).  Note that the Guardian must have prior Court authorization to initiate a change 
in the incapacitated person’s marital status.  See § 64.2-2019(D).  This same section also notes 
that prior Court authorization is required to relocate the person to another state or terminate or 
consent to the termination of the person’s parental rights.  
24 It is uncertain whether a finding of incapacity necessarily carries with it the inability to create a 
valid will or trust.  Different practitioners have different opinions on this.  If in doubt, have the 
matter affirmatively addressed in the Order (that is, that the incapacitated cannot engage in 
estate planning or that the incapacitated can engage in estate planning).  
25 § 64.2-2014, 
26 Mom can still say hateful or hurtful things.  Dad can get himself kicked out of the facility for 
bad behavior.  Children can still ignore good advice.  
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 3.  Note that not all states have adopted the Uniform law28 (or Uniform law with 
local tweaks), and the process as set forth only works if it is recognized by both 
states (the sending and receiving states).  If the other state is not a signatory, 
then you will have to determine what the process is in the other state and work 
with it within the process that Virginia requires.    

    
 

III.  COMMON SCENARIOS IN WHICH THE NEED FOR A GUARDIAN 
AND/OR CONSERVATOR ARISE 

A.  Individual with special needs 
1. usually from birth or shortly thereafter 

a) chromosomal 
b) intellectual disability 
c) birth injury 
d) autism or spectrum 

2. may need guardianship -only if the individual is not expected to work or, 
alternatively, seek if the Court will authorize a “springing conservatorship” that 
only arises when there is a need 

3. may want to reserve the right to drive because the adolescent brain is still 
developing—guardians are supposed to encourage their wards to continue to 
develop their capacities29 

4. can file at age 17 1/2, to have in place by age 18 or shortly thereafter30 
5. if the child is in special education, parents cannot play a role with IEP unless 

child designates them at age 18 or unless they are guardians 
6. because your client is usually the child’s natural guardian, they may be able 

to assist in getting a timely medical evaluation report from the doctor 
 
 
    B.  Young adult/Middle-aged individual 

                                                                                                                                           
27 Note that some states only have guardianships (“of the person” and “of the estate”), some call 
the fiduciaries “conservators” even if they have personal-decision-making  powers, and some, 
such as Virginia, use guardian for personal decisions and conservator for financial.  As more 
states adopt the Uniform language, the terminology may standardize.  
28  § 64.2-2014 For an updated listing of the status, see the Uniform Law Commission website: 
http://www.uniformlaws.org/Act.aspx?title=Adult+Guardianship+and+Protective+Proceedings+J
urisdiction+Act (last accessed November 29, 2014). As of late November 2014, the law was 
neither adopted nor introduced in Florida and North Carolina (among others). 
29 § 64.2-2019(E). 

30 Based on anecdotal evidence, some courts will hold the hearing prior to the 18th birthday so 
the guardian is able to seamlessly assume responsibilities at that time, while in other areas, 
practitioners do not set the hearing until the incapacitated is 18 years old because the finding 
required is that the person is an “adult.” Note, too, that the 120 day hearing deadline found in 
64.2-2007(B) cannot be met if the petition is filed 6 months in advance of the incapacitated 
person’s 18th birthday.   

http://www.uniformlaws.org/Act.aspx?title=Adult+Guardianship+and+Protective+Proceedings+Jurisdiction+Act
http://www.uniformlaws.org/Act.aspx?title=Adult+Guardianship+and+Protective+Proceedings+Jurisdiction+Act
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1.  the individual may have some of the same conditions as in III(A)(1), above,  
but his or her parent(s) have been able to manage so far, until something occurs 
that is a road block 
      a)  may be occasioned by illness/death/injury of one or more parent 

b) may be occasioned by inheritance or intestate succession, or 
beneficiary designation, or “drops like a rock” real estate, may have to 
scramble to protect needs-based government benefits such as SSI 
and/or Medicaid 
c) a change in the medical practice may mean that the parent(s) no 
longer are allowed (“wink and a nod” or, “wing and a prayer” if you 
prefer) to participate in decision-making for their child 

2.  Individual with mental illness 
C.  Accident Victim (any adult age) 

1. may end up being temporary during a (sometime long) recovery 
2. lack of a Power of Attorney (POA) 
3. may be needed to deal with company benefits if employed  

a) fill out disability paperwork. 
b) apply for benefits, etc. 

4. a Conservator may be needed to receive settlement and establish and/or fund 
a special needs trust 

D. Older adult 
  a) no POA and/or Advance Medical Directive/Living Will (AMD) in place 
  b)  dementia, stroke, other issues 
  c)  can’t protect self from danger/harm/exploitation 

d) if POA and/or AMD or other alternatives that are less restrictive to a 
plenary guardianship and/or conservatorship are available, may need the 
incapacity adjudication precisely because of the legal disabilities that 
occur 

   1) protect finances from predators 
2) stop bad consequences from lack of decision-making (i.e. 
checking self out of nursing home, assisted living, etc.) 

  e)  May be a part of Medicaid or other benefits planning plan 
   1) non-existent or insufficient gifting powers (even to spouse) 
 2) § 64.2-2023 and its EP powers, but note additional notice and 

service requirements 
 3) consider whether or not the ability to petition the Court for 

additional powers in a POA31 is an alternative if these powers are 
the sole reason for the Conservatorship petition 

 F.  Others 
  a) any age adult w/mental illness 

1) tricky and challenging; may have relapses, then regain ability to 
manage 
2) if unaware of their impairments, may be challenging for the 
fiduciary 

                                                 
31 §§ 64.2-1614(C) and 64.2-1638(C). 
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3) if the guardian wants the ability to consent to involuntary mental 
health treatment, note that psychiatrist must provide a medical 
report32 

  b)  institutionalized individual who needs discharge 
c) someone for whom Virginia is not the Home State under the Uniform 
Act, but who finds himself/herself incapacitated here and in need of a 
temporary guardian on an emergency basis33 
 

 

IV.  WHO IS THE CLIENT? 
A. The alleged incapacitated individual 

1. If no prior representation exists, then do not have the alleged incapacitated as 
your client 
2. If prior or concurrent legal relationship exists, then see RPC 1.14 re 
representing a client with an impairment 
3. If prior or concurrent client is clearly in need of a guardian or conservator, you 
as his or her attorney, can bring a petition for the appointment of the same, but 
you cannot represent a third party in doing so.34   
4.  If you met with the incapacitated as a prospective client, but were not 
engaged, see RPC 1.18 re duties owed to a prospective client.     
 
PRACTICE TIP: Do Not meet with the alleged incapacitated without prior 
screening and realize that you may have to decline the matter if you do meet with 
him or her.     
 

   B.  Someone other than the alleged incapacitated. Recall that “anyone” can bring the   
petition 

 1. parent(s) 
 2. spouse 
 3. sibling(s) 
 4. adult child(ren) 
 5. friends 
 6. hospital  
 7. assisted living facility 
 8. nursing home 
 9. local Department of Social Services 
 10. other  
 
 

V.  KNOW YOUR JUDGE/LOCAL RULES 

                                                 
32 § 64.2-2009(C). 
33 § 64.2-2108. 
34 Legal Ethics Opinion (LEO) 1769, which can be accessed here: 
http://www.vsb.org/profguides/FAQ_leos/LEO1769.html (last accessed December 3, 2014).   

http://www.vsb.org/profguides/FAQ_leos/LEO1769.html
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   A. Length of time for the hearing 
   B.  Evidence or testimony expected and what can be submitted with the petition  
   C.  Exactitude and format desired for the contents of the medical report 
   D.  Familiarity with government benefits planning (may need to educate, especially if a 

part of a Medicaid plan that involves gifting) 
   E.  How to intervene or contest a guardianship 
   F.  Approach to surety (how is it set; when can it be waived) 
  G.  Willingness to appointment co-fiduciaries (and upper limit if answer is “yes”) 
  H.  How GALs are selected 
  I.    Local rules re real estate  
  J.   If particular evidence is necessary to reserve any rights for the incapacitated 
  K.  Other!  
 
 

VI.  HOW DOES GUARDIANSHIP FIT INTO YOUR PRACTICE? 
  A.  Contested or non-contested?   
  B.  Represent petitioners or cross-petitioners, or the alleged incapacitated? 
  C.  Understand benefits 
 1.  Special Needs issues 
  a) SSI/deeming 
  b) Medicaid and waivers 
  c) Special education issues 
  d) DAC benefits (Disabled Adult Child) 
 2.  Special Needs Trusts 
 3.  Housing/rehabilitation  options 
 4.  Conservatorship issues: needed now? 

a)  limited? 
  b)  springing? 
  c)  re-petition later if need arises? 
  d)  close when Medicaid-qualified? 
 5.  Conservatorship Administration (CA) 
 a)  familiarize yourself with CA issues, filings, and how your local 

Commissioner of Accounts operates    
b)  even if you do not do CA, it helps you discuss requirements with your 
clients if you represent the petitioner 

   
PRACTICE TIP:  Consider offering a free or low cost consultation with your clients who 
have become conservators.  Get them started on the right foot.  
 
 

VII.  ESTABLISH AND GROW YOUR BUSINESS 
     A.  Presentations 
 1. Schools/special education departments 

2. General interest presentations (what happens if the individual does not or 
cannot nominate his/her own substitute decision-maker) 

 3. Facilities 
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  a) hospitals 
  b) assisted living 
  c) nursing homes 
     B.  Articles 
     C.  Information on your website 
     D.  Attend Guardianship conference/join the Virginia Guardianship Association35 
     E.  Get to know your local public guardianship service providers36 
     F.  Financial advisors/bankers, etc. 
     G.  Word of mouth  
     H.  Generate in-house from other matters 
 1.  Part of a Medicaid plan 
           2.  One spouse does Estate Planning, mentions that other spouse is unable to 
           3.  Parents do estate planning and indicate they have a special needs child  
    I.   Whatever else generally works for you! 

                                                 
35 See http://vgavirginia.org/.  
36 For a list, see here: http://www.vda.virginia.gov/vaguardlist.asp (Last accessed December 3, 

2014).   

http://vgavirginia.org/
http://www.vda.virginia.gov/vaguardlist.asp

