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1 It is important to note that foreign nationals are not alone in terms of their vulnerability to being 

sent involuntarily to geographically remote locations.   There are multiple cases where members of 

the citizenry of the Commonwealth of Virginia would have been involuntarily transported to skilled 

nursing facilities in geographically remote locations, and to this presenter’s knowledge, as far as 

Ohio.    Discussion regarding this point is available during the portion of the session dedicated to case 

examples. 
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I. Hospitals, nursing homes, and government agencies are routinely 
seeking to impose guardianships for patients and residents, a pattern that 
will surely continue and increase in the future.  These efforts present 
particular issues and complications, for the lawyers, for the parties, for 
the wards, for their families, and for the guardians and conservators who 
are appointed. 

Many hospital sponsored adult incapacitated guardianship petitions have 
proper basis in that there are no available family members to serve as 
surrogate decision makers for incapacitated adults.  This outline 
contemplates that, absent this situation, hospital sponsored adult 
incapacitated guardianship petitions are filed without the cooperation and 
agreement of the respondents’ family members.  In this regard, such 
petitions are adversarial proceedings in relationship to the respondent’s 
family members.    

                                                        

2 Parts of this outline have been contributed to by Ken Labowitz, Esq. of DingmanLabowitz, P.C., 

Alexandria, Virginia. 
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The lives of adult incapacitated respondents may be at stake in those 
unenviable cases in which hospital sponsored guardianship petitions are 
inappropriately filed despite the existence of devoted, attentive, and 
capable family members. It is, therefore, important for the families of 
these extremely vulnerable respondents, to seek representation 
immediately, as hospital sponsored guardianship petitions have the 
ability, pursuant to Virginia Code §64.2-2004.C., to move very rapidly.  As 
a result, the families may not have sufficient time to obtain counsel and 
prepare for a hearing that could have far reaching consequences for the 
respondents to include possibly being involuntarily transferred/discharged 
to skilled nursing facilities in other states and/or several hundred miles 
away. 

This outline sets forth several commonly noted reasons that support the 
filing of appropriate hospital sponsored guardianship petitions.  However, 
it is important for attorneys and family members/caregivers, who find 
themselves in the position of having to oppose inappropriately filed 
petitions, to understand that hospital sponsored guardianship petitions 
may present, upon examination, other underlying issues, including but 
not limited to:   

(i) A hospital’s desire to move a respondent out of an expensive 
acute care bed that could earn more money with another patient,  

(ii) A hospital’s lack of agreement with the family regarding the futility 
of continued care and treatment (end-of-life issues),  

(iii) A hospital’s failure to obtain the family’s consent with regard to an 
inappropriate proposed discharge plan,  

(iv) A hospital’s inaccurate presumptions regarding the family’s ability 
to coordinate health care benefits as appropriate, and  

(v) A hospital’s inappropriate presumptions regarding the basis for a 
family’s decision to prefer community based long term care over 
facility based long term care.  

In this regard, when an adult incapacitated respondent has devoted, 
attentive, and capable family members, a hospital sponsored 
guardianship petition, seeking the appointment of non-family members, 
cannot usually prevail without characterizing the existing 
caregivers/family members as improper, unsuitable, and/or 
uncooperative.  Virginia Code §64.10-2010  and/or Virginia Code §64.10-
2007.C. 

A guardianship appointment, obtained under these circumstances, could 
easily result in a situation where medical professionals will not 
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communicate with devoted family members about a Ward’s care, 
condition, and treatment.  This could effectively result in medical 
professionals not having access to a wealth of knowledge regarding the 
Ward’s care and treatment history.  In this regard, Wards would lose the 
benefit of having family members serve as valuable members of their 
treatment teams. 

A. The complexities of modern life compel the appointment of a medical 
decision maker and a person who can deal with financial matters for an 
individual who is hospitalized or admitted to a care facility and believed to 
be incapacitated. 
 
1. Physicians and other professionals feel the need for formality in 

medical decision making, for the benefit of the patient and to protect 
the professionals and the care facility from liability and the potential for 
litigation. 
 

2. In the absence of the appointment of a conservator, the care facility 
cannot be assured of payment from the patient’s assets;  a claim 
cannot be filed with the patient’s insurance carrier;  and application 
cannot be made to Medicaid for either hospital care coverage or long 
term care benefits. 

 
3. Physicians and care facilities abhor disputes among family members 

as to the type or extent of care to be provided, prompting petitions for 
the appointment of neutral decision makers. 
 

4. The burdens of making end-of-life decision making and dealing with 
Medicaid, Social Security, retirement systems, and court-mandated 
accountings have diminished the willingness of volunteers to serve as 
fiduciaries, leading to decisions to rely on professionals. 
 

B. In association with adult protective services programs, cities and counties 
seek the appointment of guardians and conservators as an element of 
citizen protective and assistance programs.  The involvement of a 
fiduciary on behalf of a impaired resident is not only the right thing to do in 
appropriate cases, but also reduces the burden on government agencies 
and their staffs (social workers, mental health workers, police officers, 
code enforcement officials, etc.) 
 

C. Nursing homes and other care facilities see a pattern in which a patient is 
admitted with the involvement and assistance of a family member or friend 
of the patient;  the relative or friend may thereafter abandon the patient 
and the assumption of responsibilities, or may die or become 
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incapacitated over time, leaving no one in a position to aid in decision 
making and payment for the patient. 

 
D. Impending changes in Medicare funding and facility ratings for hospitals 

look to the re-admission rate for patients.  These “frequent fliers” absorb 
disproportionate shares of health care resourced;  through non-
compliance with discharge instructions and chronic behaviors such as 
alcohol and drug abuse, these patients are now the focus of innovative 
approaches to avoid their return to hospitals.  

 
1. Medicare reimbursement rates for hospitals will in the future be tied to 

the rate that discharged patients are re-admitted, compelling hospitals 
to seek alternatives to simply returning patients to the same 
environments and same patterns of behavior.  The appointment of a 
guardian who can admit that patient to an assisted living or other care 
facility will likely be an attractive option for a hospital to pursue in an 
effort to avoid that patient’s re-admission, thereby improving the 
hospital’s statistics. 
 

2. Again, the focus is on difficult patients with patterns of behavior leading 
to readmission once they return home and the conditions for which 
they were originally admitted.  A guardian (and perhaps a conservator) 
may be the only answer to extract the non-complaint patient from the 
unhealthy environment and thereby avoid re-admission. 

 
3.   In such a climate, effective advocacy on behalf of the elderly and 

infirm, requires caregivers to be intimately familiar with a patient’s 
medical care and treatment history to ensure that their authority as 
surrogate decision makers is not improperly discounted or eliminated 
based upon factors that bear more resemblance to the fiscal interests 
of the hospital than the best interests of the patient.  Effective 
advocacy for the elderly and infirm, therefore, requires that caregivers 
be intimately familiar with the following regarding a chronically ill loved 
one:   

 
(i)   Each diagnosis, and; 
(ii)  Each medication, and; 
(iii) Each change in medication, and; 
(iv) The reasons for the various changes in medication, and; 
(v)  The patient’s level of compliance, and;  
(vi) Information regarding medication errors in hospital discharge 
instructions.     
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E. Significant savings have been generated by hospital-sponsored 
guardianship programs.  See, for example, Teaster and Roberto, Virginia 
Public Guardian and Conservator Programs:  Evaluation of Program 
Status and Outcomes, (Center for Gerontology Studies, Virginia 
Polytechnic Institute and State University, 2003), cited at 7 NAELA Journal 
at 173  n. 3 (2011) (“Virginia saved $5.6 million in health care costs in one 
year with appropriate public guardian services for 85 patients.”;  similar 
and significant savings reported in other cited studies in New York and 
Florida).     A similar study was conducted by a team at Virginia Tech in 
2008 and the primary outcome was a projected need for more public 
guardians in the future.  

II. Issues:   Hospital-sponsored guardianship litigation presents significant 
challenges for all involved. 

 A. Any person or entity may file a petition for the appointment of a guardian 
and conservator.  Virginia Code § 64.2-2002 (A).  In practice, only family 
members, hospitals and care facilities, and governments or their social 
services agencies commonly file such petitions.  There is no restriction 
against a religious congregation, for example, filing a petition for a member in 
need of assistance, but that has not been known to occur. 

 B. Hospitals are typically represented by well-established law firms, backed 
by the clients’ significant resources and pre-eminent standing in the 
community in which the litigation is filed.  Opposition to the petition on behalf 
of the ward or others will generally involve great imbalance in the parties’ 
resources devoted to such litigation. 

 C.  In a local community, hospitals and their lawyers are likely to have the 
greatest experience in the prosecution of guardianship petitions. 

1.  The lawyers for Inova Health System, the largest health care provider 
in Northern Virginia and operator of five hospitals in Alexandria, Fairfax, 
and Loudoun, instituted 50 petitions in 2011 for the appointment of 
guardians and conservators for patients who were found to be 
incapacitated and unable to be discharged to care for themselves.  Inova 
filed far more guardianships in Fairfax County than the County itself filed, 
and more in Alexandria than the City of Alexandria did. 

2.  The issues that should be evaluated in determining whether or not a 
hospital sponsored guardianship petition is appropriate include, but are not 
limited to, the following:  

(A) Is the patient actually incapacitated? If yes, has the patient 
appointed a surrogate decision maker(s) via Medical and Financial 
Powers of Attorney?   
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(B) If not, effective advocacy would call for the execution of medical 
and/or financial powers of attorney as soon as practicable:  

(i) Enclosed as Appendix A is a summary of the default 
medical decision making statute for patients who do not 
have the capacity to execute a medical power of attorney. 

(ii) However, clients who have the capacity to execute a Medical 
Power, should do so as it will serve as a defense to a 
guardianship petition absent evidence that the agent cannot 
or will not act in the principal’s best interest.  Enclosed as 
Appendix B is a sample medical power of attorney which 
will empower the patient, via the surrogate decision maker, 
in the event of a conflict regarding care. 

(iii) While a medical power must be signed by the principal, the 
Code of Virginia provides for the execution of a financial 
power of attorney even when the principal is physically 
unable to sign.3 

(C) Does the hospital’s proposed discharge plan meet the patient’s 
medical care and treatment needs ? 

(i) The use of a multi-disciplinary team member is 
recommended.   

(ii) The client, or surrogate decision maker, should hire a 
gerontologist, or private medical discharge planner to serve 
as a transition coordinator.  

(iii) It is foreseeable that a patient who is the subject of a 
hospital sponsored guardianship may also have to address 
an involuntary notice of discharge. 

(D) Is the proposed placement in a geographically remote location? If 
so, have the discharge planners been diligent in terms of 
eliminating geographically closer placement alternatives?  Is the 
patient’s cognitive level such that the patient relies heavily upon the 
emotional support systems provided by close friends and family 
members?4 

                                                        

3 Virginia Code § 64.2-1603 

4 There are multiple cases where the citizenry of the Commonwealth of Virginia would have been 

involuntarily transported, from a hospital setting, to a skilled nursing facility in a geographically 

remote location, and to this presenter’s knowledge, as far away as Ohio.     



 

 

8 

 

(E) If the proposed discharge plan is geographically remote, does the 
proposed discharge plan have both a short term component, and a 
long term component?  i.e. remote rehabilitation followed by a 
return to the locality for long term care, or in the alternative, is the 
hospital’s proposed discharge plan only contain a long term 
component that relegate the patient to live the remainder of his or 
her life at the remote location with no plan for or possibility of 
return. 

(F) Have the discharge planners complied with the conditions of 
participation, as set forth by the Centers for Medicare and 
Medicaid, in terms of being familiar with community based 
placement alternatives?5  If so, have they inquired of the family 
regarding their desire or willingness to participate in a plan for safe 
placement in a less restrictive, more integrated setting (i.e. “aging in 
place” in the home).6 

(G) What are the barriers to local placement?  Has the hospital allowed 
the patient to suffer a “Never Event(s)” that is causing a barrier(s) to 
local placement?  Is the hospital trying to effect a geographically 
remote discharge plan, necessitated by a never event, that will 
operate to the detriment of an extremely vulnerable patient?      

 D.  Hospitals are challenged to find individuals capable of serving effectively 
as guardians and conservators, leading to the creation of contractual 
relationships with professional fiduciaries. 

1.  The identification, training and supervision of volunteers to serve as 
guardians and conservators demands significant staff time, energy, and 
expense for hospitals (as well as cities and counties seeking such 
appointments).   

2.  Hospitals and other petitioning entities seek the involvement of 
volunteer attorneys under a “good news/bad news” arrangement, under 
which the volunteers take on uncompensated or minimally-compensated 
appointments with the expectation that such service will be rewarded with 
better compensated cases when possible. 

                                                                                                                                                                     

 

5 See Top Ten Practice Pointers handout at Appendix C. 

6 Olmstead v. L. C. 527 U.S. 581 (1999) - The Olmstead case speaks to the right not to be prematurely 

institutionalized.  
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3.  Some hospitals have addressed the need for competent fiduciary 
service by engaging professionals to serve under compensated contracts.  
There are conflicts to be resolved in such arrangements. 

A. No specific provision of the Rules of Professional Conduct 
automatically imposes the ethical rules governing attorneys upon those 
serving as guardians and conservators who are licensed by the Virginia 
State Bar.  It is presumed, however, that lawyers serving in such offices 
are bound by the Rules whether or not that service constitutes the 
practice of law.  Note that a guardian or conservator does not have to 
be a lawyer, and there is generally not an attorney-client relationship 
between the guardian or conservator and the ward.   

(1)  The references in the Rules to attorneys’ service as fiduciaries 
are entirely oblique, but the sense derived from reading the Rules 
as a whole is that attorneys as fiduciaries are bound whether or not 
their actions are strictly defined as the practice of law.  See 
Comment (4) to Rule 1.15:  “The obligations of a lawyer under this 
Rule [regarding the safeguarding of clients’ property] are 
independent of those arising from activity other than rendering legal 
services.  For example, a lawyer who serves as an escrow agent is 
governed by the applicable law relating to fiduciaries even though 
the lawyer does not render legal services in the transaction.” 

B.   Payment by a hospital to a lawyer serving as a fiduciary for a 
hospital patient should be made known to the patient/ward and, to the 
extent that the patient/ward is capable of assenting, consent to that 
arrangement should be obtained.  See Comment (10) to Rule 1.7:  “A 
lawyer may be paid from a source other than the client if the client is 
informed of that fact and consents and the arrangements does not 
compromise the lawyer’s duty of loyalty to the client.”  Again, this 
provision is not directly applicable because the lawyer-fiduciary is not in 
an attorney-client status with the patient/ward, but the concept of notice 
of the fact of compensation and, to the extent possible, consent by the 
patient/ward is advisable if not mandatory. 

The petition for appointment itself should inform the patient/ward 
that the hospital is seeking the appointment of its chosen candidate 
to serve as fiduciary.  The best practice is for the fiduciary upon 
appointment to make explicit the source of the compensation. 

C.  Rule 1.8(f)(2) is implicated in instances in which the fiduciary, upon 
appointment on the petition by the hospital, discovers that there may be 
claims against the hospital for possible malpractice.  The Rule states:  “A 
lawyer shall not accept compensation for representing a client from one 
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other than the client unless . . . there is no interference with the lawyer’s 
independence of professional judgment . . . “  See also Rule 5.4(c).   

(1)  The preferable practice is for the appointed fiduciary to see the 
appointment of an independent individual to serve as limited 
conservator solely for the purpose of investigating and, if 
appropriate, instituting suit for malpractice.  This is encouraged by 
the terms of Virginia Code § 64.2-2000, suggesting appointments of 
“limited guardians” and “limited conservators” to address specific 
needs as set forth in the order of appointment. 

(2)  A conflict of a different nature may arise when the petitioning 
hospital institutes suit against the patient/ward for payment for 
medical services provided.  The fiduciary whose appointment the 
hospital sought is now being sued by that hospital as the surrogate 
for the ward, as required by Virginia Code § 64.2-2025 (fiduciary to 
be substituted as the party-defendant in actions brought against the 
ward).  The difference here is that there is a protocol for the 
plaintiff’s motion for the appointment of a guardian ad litem for a 
party believed to be impaired in pending litigation, presumably at 
the expense of the party so moving.  See Virginia Code § 8.01-9.  If 
a party is compelled to provide a GAL for the opposing party, at the 
moving party’s expense, there does not appear to be a prohibition 
for the party instituting a guardianship and paying the fiduciary 
appointed to then sue that fiduciary for collection of a debt owed by 
the ward.   This is analogous to the qualification of an administrator 
of a death estate solely for the purpose of filing a wrongful death 
action against the estate.  Virginia Code § 64.2-454. 

D.  BREACH OF FIDUCIARY DUTY:  Virginia Code §64.2-2019(A) states 
that a guardian stands in a fiduciary relationship to the incapacitated 
person and may be held personally liable for a breach of any fiduciary duty 
to the incapacitated person.   Likewise, the Model Code of Ethics for 
Guardians – 2.2 forbids a conflict of interest or the appearance of a 
conflict of interest. 

III.   Repatriation to their home countries of patients who are foreign nationals, 
whether documented for residency in this country or not, is an ongoing and 
increasing issue confronting hospitals and guardians for the patients.  

A. Hospitals throughout the United States confront daily the difficult issue of 
the treatment for those lacking insurance or access public benefits.  
Patients may be citizens of the United States without resources, health 
insurance, or access to public benefits (there are indeed native born 
citizens with no eligibility for Social Security and Medicare or who cannot 
qualify for Medicaid).  Foreign nationals presenting for treatment, with or 
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without legal status in this country, may be in the same status:  lacking 
resources and health insurance, and their access to Medicaid or Medicare 
benefits is significantly limited.  The hospitals provided the needed 
treatment, but face the certainty that the care will not be compensated. 
 

B. Medicaid eligibility requires legal status in this country and residency for at 
least five years.  Medicare benefits are related to Social Security eligibility, 
which again requires citizenship or permanent residency plus sufficient 
work experience to qualify (and there are some exceptions to this last rule, 
such as for spouses not employed outside the home who then divorce;  
the non-working spouse can qualify under the working spouse’s eligibility 
status if the marriage was longer than ten years’ duration).  It is a reality 
that some U.S. citizens will not qualify for these programs. 
 

C. For foreign nationals who do not qualify for Medicaid or Medicaid, the 
dilemma presented to the hospitals is what is to be done once the 
treatment for the immediate medical emergency condition is complete and 
the patient is ready for discharge to a long term care or assisted living 
facility.  With no payment source, the patient cannot be admitted to such a 
facility. 
 

D. The hospital may be forced to pay the cost of the patient’s care in the 
nursing home or assisted living facility rather than accept the indefinite 
stay of that patient in an uncompensated hospital bed, which cannot be 
provided to another patient whose care is paid for. 

  
E. An alternative that has been utilized in some instances is repatriation of 

the foreign national to his or her home country, at the expense of the 
hospital.  The hospital spends whatever is necessary to return the patient 
and for the initiation of care in the home country as a cheaper alternative 
for uncompensated care here.   
 
1. A Florida case referred to this practice as “medical deportation” and 

was the subject of a lengthy New York Times story.  “Immigrants 
Facing Deportation by U.S. Hospitals”, August 3, 2008, 
www.nytimes.com/2008/08/03/us/03deport, accessed January 4, 2012.  
The story, as well as the underlying practice itself, references the 
complicated role for the guardian in seeking appropriate care for the 
ward, whether in this country or the patient’s homeland, and the 
balancing of interests involved.  The best interests of the ward may be 
difficult to ascertain from the guardian’s perspective:  care is available 
here in isolation from the ward’s family and culture.  The quality of care 
available in proximity to the ward’s home and family is difficult to 
determine.  The ward may not be able to communicate his or her 
preferences. 
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2. The choice presented to the guardian may be the continued care of the 

ward in a U.S. facility at the expense of the hospital or the repatriation 
of the ward to an uncertain health care environment but a familiar 
language and culture and close contact with family members. 

 

IV. PROCEDURAL & SUBSTANTIVE TOOLS FOR OPPOSING 
INAPPROPRIATELY FILED HOSPITAL SPONSORED 
GUARDIANSHIP PETITIONS: 

A. MOTION TO INTERVENE – If a capable and devoted family 
member is willing to serve as guardian and conservator for an adult 
incapacitated respondent, the proper procedural device for placing 
the family member (client) properly before the Court, as a party 
plaintiff, with regard to a pre-existing hospital sponsored 
guardianship petition, is a Motion to Intervene.  Enclosed as 
Appendix D is a sample Motion to Intervene. 

B. COMPETING GUARDIANSHIP PETITION – Failure to file a 
competing guardianship petition relegates the patient’s family 
member(s) to a passive position as a non-party standing on the 
sidelines.   

In addition to asking the Court to recognize your client as a party 
plaintiff, with regard to a hospital sponsored guardianship petition, 
your client needs to make a proper substantive request of the 
Court.  Specifically, a Motion to Intervene, should be coupled with a 
competing guardianship petition.   

A competing adult incapacitated guardianship petition asks the 
Court to appoint your client, the devoted family member, as the 
respondent’s guardian and conservator, as opposed to the non-
family member proposed in the pre-existing hospital sponsored 
guardianship petition. Enclosed as Appendix E is a competing 
adult incapacitated guardianship petition. 

C. NOTICE OF APPEARANCE – If insufficient time exists to file the 
above noted pleadings, one should promptly file a Notice of 
Appearance on behalf of the family member (client), and at the 
hearing, request a brief continuance to allot sufficient time to place 
one’s clients properly before the Court. Enclosed as Appendix F is 
a sample Notice of Appearance. 

D. SAMPLE PROPOSED GUARDIANSHIP APPOINTMENT ORDER 
Enclosed as Appendix G is a sample proposed Order for your use 
when you prevail, on behalf of the patient and your client.   
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E. LESS RESTRICTIVE ALTERNATIVES TO A GUARDIANSHIP 
AND/OR CONSERVATORSHIP: 

i. The execution of Medical and/or Financial powers of 
attorney appointing a suitable person. 

ii. A conservatorship is not needed if the patient’s only income 
is social security.  The petition can be bifurcated to request 
only the guardianship if needed.  This will eliminate the need 
for referral to a commissioner of accounts.7    

iii. The appointment of a public guardian and conservator is 
prohibited if: 

1. The patient is befriended,8 or; 

2. The patient is not indigent,9 or; 

3. The public guardian and conservator, proposed in the 
guardianship petition, has used all of its public slots 
and has a waiting list. 

 

V. Appendices: 

A. Summary of statutory default for medical decision making 

B. Sample Medical Power of Attorney  

C. Top 10 Practice Pointers handout 

D. Sample Motion to Intervene 

E. Sample Competing Guardianship Petition 
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H. Medicare Desk Reference 

                                                        

7 Virginia Code §64.2-1312.C. 

8 Virginia Code § 64.2-2010 (ii) 

9 Virginia Code § 64.2-2010 (i) 


