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 Planning with special needs trusts (SNTs) is an important area of practice 
for many elder law attorneys.  When working with people with disabilities, it is 
important to be familiar with the various types of special needs trusts which type 
would benefit a particular client.   
 
 Special needs trusts may be “first-party” (also called “self-settled”, “(d)(4)(A) 
or “payback”) trusts or “third-party” trusts (funded by family members or others).  
The type of trust depends upon the source of its funding.  A first-party trust 
receives assets that previously belonged to the beneficiary.  A first-party trust is 
funded before the beneficiary reaches age 65.  Upon the death of the beneficiary, 
states providing Medicaid to the beneficiary will be reimbursed for those payments.  
A third-party trust is funded with assets previously belonging to the beneficiary’s 
parents, or other relatives.  The third party trust does not reimburse the state for 
Medicaid services provided.  The Trustee must keep this distinction in mind at all 
times – in deciding whether to accept trust assets, in administering the trust and in 
winding down the trust. 
  
 This outline will discuss key considerations for the drafting and 
administering an SNT. Each of the topics herein are explored in more 
comprehensive treatises in much greater depth.  You should refer to such treatises 
and your mentor until you are comfortable drafting or administering trusts on your 
own.  The objective of this outline is to provide basic background to begin learning 
about SNTs.  Working with pooled special needs trusts (those defined in 42 USC 
1396p(d)(4)(C)) is beyond the scope of this paper. 
 

I. Overview of Supplemental Security Income (SSI) and Medicaid 
 
 Supplemental needs trusts were developed to protect assets from being 
deemed available to the beneficiary when applying or receiving SSI or Medicaid. 
Understanding the basics rules of these programs is essential in drafting or 
administering SNTs. 
 
A.  Supplemental Security Income (SSI) 

 
Supplemental Security Income (“SSI”) is a federal program providing cash 

benefits to people who are aged (65 or over) blind or disabled.  In addition, 
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eligibility depends on an individual having less than $2,000 in countable assets 
and very low income.  SSI is administered by the Social Security Administration 
(SSA). Disability is defined by the SSA based on a permanent illness or condition 
that renders a person unable to work in any capacity.  SSI is a federal program, 
but there are slight variations in implementation amongst the states. For 2015, the 
maximum federal benefit is $733 per month.  Some states supplement the federal 
SSI payment with state funds.  The rules for SSI are found in chapter 16 of the 
Social Security Administration’s Program Operations Manual System (POMS). 

 
 Income v Resources:  SSI has income rules and resource rules. Most 
periodic payments to a beneficiary will be considered income.1

 

  Some accounts 
are comprised of both income and resources.  For example, a Certificate of 
Deposit is a resource. The interest produced by the CD is income.  

 Countable Resources:  An SSI recipient is permitted to have $2,000 of 
countable resources in his or her own name.  Typically this will be a bank account. 
Never let the account exceed $2,000.  If the account exceeds $2,000, the recipient 
will lose SSI or subject to an overpayment of benefits.  All resources are countable 
unless specifically excluded.2

 
    

 Resources that are specifically excluded include the following:  
 
 • Anything owned by a properly drafted special needs trust.  

• The home, including adjacent land, if the beneficiary lives in it or intends to 
return to it.  
• Household goods (furniture, furnishings, household equipment, household 
supplies), personal effects (toiletries, items of personal care and education, 
clothing and jewelry).  
• One automobile (or other vehicle).  
• Life insurance with a cash value, if the face value does not exceed $1,500, 
all term life insurance.  
• A burial plot or other burial space regardless of value.  
• A revocable burial fund worth up to $1,500; an irrevocable burial contract; 
certain burial insurance and trusts. 

 
 Key Income Rules
 

  

 Distributions from the Trust will be treated in one of four ways by SSA:  
 
 (a) direct income to the beneficiary;  
 (b) not income;  
 (c) in-kind income; or  
 (d) in-kind support and maintenance.  

                                                      
1 See Subchapter SI 008 of the Program Operations Manual System (POMS). 
2 See SI 01110.210 POMS. 
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 Direct Income

 

:  Monies paid directly to a beneficiary are considered income 
and will reduce the SSI benefit dollar-for-dollar.  If the SSI benefit is reduced to $0, 
not only will SSI be lost, but the accompanying Medicaid will also be lost.  

 Not Income

 

:  Payments to third parties for goods and services other than 
food and shelter that benefit the beneficiary are not considered income. Examples 
of distributions which are “not income” for SSI purposes are payments made to a 
provider of medical or social services for care rendered to the beneficiary.  
However, if the beneficiary receives an asset paid by the Trust, the value he or 
she receives is counted under "in-kind income" discussed below.  

 In-Kind Income:  In general, “in-kind income” exists when you give the 
beneficiary something other than money.  The value of any non-cash item (other 
than food or shelter) received by the beneficiary is not counted as income if the 
item will become an exempt asset when it is retained into the following month.  In-
kind income is not counted as income for SSI or Medicaid eligibility purposes. For 
example, if you give the beneficiary a television, it will not be counted as income.  
This is because it would be an exempt household item if retained into the following 
month. 
 
 In-Kind Support and Maintenance (ISM)

  

:  If the beneficiary receives food or 
shelter as a result of payment by the Trustee to other persons, then the beneficiary 
will have income in the form of “in-kind support and maintenance” (ISM).  SSI 
defines shelter as rent, mortgage, property taxes, heating fuel, gas, electricity, 
water, sewage and garbage collection service.  The theory is that since SSI 
benefits are specifically intended to pay for a person’s food and shelter, if that 
person receives those goods or services from another source, then less SSI 
benefits are needed.  As a result, if you pay the beneficiary’s rent, grocery bills, or 
purchase a restaurant meal for the beneficiary, you would be providing ISM to the 
beneficiary.  In theory, you are then also reducing his or her need for SSI benefits.   

 ISM reduces the beneficiary's SSI payment either by one-third or one-third 
plus $20, depending on the beneficiary's living arrangement.  However, in most 
cases it does not eliminate the payment and does not affect Medicaid.  In many 
cases it is necessary to provide food and shelter from the Trust. This is particularly 
true of shelter since the cost of shelter is so high in relation to the SSI payment.  In 
2015, the maximum reduction for ISM will be $264.33.  
 
 If a beneficiary purchases a home and the Trust pays for mortgage 
payments, taxes, insurance, or utilities, this results in ISM for the month in which 
those payments are made.  The same is true if the Trust purchases the home. The 
reduction from ISM is not one-third of the beneficiary's actual monthly SSI 
payment, but one-third of the Federal benefit rate ($733 in 2015) plus the amount 
of the general income exclusion ($20).  
 
 If, for example, the beneficiary's benefit amount is $710, and the Trustee 
buys the beneficiary $900 of groceries in a month, the benefit award is reduced by 
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no more than $264.33 (in 2015).  If, in addition to the $900 of groceries, the 
Trustee paid the beneficiary's $1,500 rent bill, the benefit would still only be 
reduced by $264.33.  The beneficiary would remain eligible for SSI, and therefore, 
for Medicaid.  
 
 If, however, the beneficiary receives Social Security Disability of $600 and 
SSI of $110 and the Trust pays her rent of $500/month, the rent payment made by 
the Trust is ISM.  The reduction would be $264.33 and would exceed the $110 SSI 
payment reducing it to $0.  All the SSI is eliminated. Medicaid may be lost as well. 

 
B.  Medicaid 
 
 In Virginia, if a person is eligible for any SSI, then he will qualify for 
Medicaid eligibility.  It is not automatic, however, and the Medicaid eligibility must 
be applied for separately.  Some SNT beneficiaries receive income from sources 
other than SSI, such as Social Security Disability Income (SSDI), Social Security 
retirement benefits, or Social Security benefits paid to a retiree or decedent’s adult 
child who was disabled prior to age 22.  SNT beneficiaries may also receive 
dependent benefits as a spouse or child of a federal retiree or military retiree, or 
from private sources.   
 
 The beneficiary of an SNT may have too much income to be eligible for 
SSI, but may still qualify for Medicaid benefits.  This qualification most frequently 
comes from meeting the eligibility for Medicaid long-term care programs, including 
nursing home care or waiver programs. 
 
 For the most part, Medicaid resource rules follow SSI.  However, there are 
instances where Medicaid rules are more generous (for example, burial fund 
accounts can be funded up to $3,500 for Medicaid) or less generous (Virginia’s 
rules for ownership of real property are more restrictive than SSI rules in some 
cases.)  Medicaid Trust rules follow SSI rules very closely.   

 
C.  Other programs 
 
 Beneficiaries of special needs trusts may rely on other programs for 
benefits.  Housing programs generally do not count SNT assets as resources but 
consider the income attributable to the resource as income of the applicant.  The 
income is calculated as if on a saving account and is set at 2%.  The Veterans 
Administration Aid and Attendance program considers SNTs as available assets of 
the beneficiary because the beneficiary can receive distributions from the trust. 
 
 II.  Drafting Considerations for SNTs 
 
A.  First v Third Party 
 
 The first step in drafting a special needs trust is to determine whether you 
are dealing with a first party or third party trust.  A first party trust is funded with 
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assets that belonged to the beneficiary.  If a decedent’s Will left property to a 
beneficiary outright those funds would be placed in a first party trust. 
 
 One key distinction of a first party trust is the requirement that, prior to 
termination, the trust will reimburse any state that provided Medicaid to the 
beneficiary prior to making any other distributions from the trust. In effect, SSI and 
Medicaid policy permits a disabled person under age 65 to exclude trust resources 
and qualify for Medicaid and SSI provided that the Medicaid costs are reimbursed 
when the person dies.  Third party trusts are not subject to this provision and 
should not include payback clauses. 
 
B.  First Party Trusts:  Legal Basis 
 

Medicaid 
 
 The Omnibus Budget Reconciliation Act of 1993 made major changes in 
Medicaid law, creating penalties for the transfer of assets by an applicant without 
receiving fair market value in return.  The transfer penalties apply to transfers of 
the assets of an individual (or the spouse of an individual) to a non-countable trust. 
 
 The transfer and penalty provisions do not apply to a transfer to certain first-
party trusts funded with the assets of a disabled individual under age 65.  42 USC 
1396p (d)(4)(A) permits the transfer of an individual’s assets to a trust that is 
created for the individual by a parent, grandparent or legal guardian of the 
individual, or by a Court. The trustee of the (d)(4)(A) trust may be a layperson, 
professional or institutional trustee.  The individual must be disabled as defined by 
the Social Security Administration, but they need not be receiving SSI. 
 

SSI   
 
 Social Security has look-back and transfer of asset rules for SSI that are 

different from the Medicaid look-back and transfer rules under the Deficit 
Reduction Act (DRA).  A period of ineligibility is assessed if assets are transferred 
for less than fair market value within 36 months of applying for SSI, or anytime 
after application.  Like Medicaid, there is an exception to the penalty for 
transferring assets not for value if the transfer is made to a (d)(4)(A) trust, if the 
individual is under the age of 65.  

 
 The first party trust must be created while the individual is under age 65.  

Transfers to the trust may be made on multiple occasions, but only until the 
individual reaches the age of 65.  Transfers made on or after the 65th birthday will 
result in a penalty period for Medicaid and are countable resource for SSI.  

 
Note:  In POMS SI-01120.203, the SSA uses the term “special needs trust” 

to refer to (d)(4)(A) trusts.  They use “pooled trust” for (d)(4)(C) trusts and “third 
party trust” for other SNTs. 
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 A first party SNT must be for the “sole benefit” of the beneficiary.  Both 
Medicaid and SSI rules require that, upon the death of the beneficiary, “the State 
will receive all amounts remaining in the trust…up to an amount equal to the total 
medical assistance paid on behalf of the individual.”3  When multiple states have 
provided medical assistance, unless all states can be paid in full, the payback is 
made in proportion to the amount of medical assistance each state provided.4

 
 

C.  Drafting Considerations for First Party Trusts 
 
 Before drafting any special needs trust, request clarification from the client 
of the specific benefits the beneficiary is receiving.  Ask for annual benefit 
statements and gross benefit amounts.  Clients may not know whether a family 
member receives SSI or SSDI, community Medicaid or Medicaid waiver services.  
Ask questions and obtain documentation to be sure you are protecting eligibility for 
the correct programs. 
 
 Grantor:  Be sure you have a qualified grantor to create a trust.  The grantor 
must be a parent, grandparent, legal guardian or a court.  Since guardians do not 
handle financial matters in Virginia, when appointing a guardian you also need a 
limited conservator to create and fund the first party trust.  SSI requires that a 
court order actually creates a trust.  It is not sufficient for the court to establish or 
approve creation of the trust.5

 
 

 Funding:  Only assets of the beneficiary should be held by the first party 
trust.  When allowing the trustee to accept additions to the trust, limit the additions 
to funds of the beneficiary. 

 
 Funeral Expenses:  Be sure to allow the trustee to pre-pay the costs of 

cremation or burial of the beneficiary’s remains following his death.  In identifying 
disbursements from trust assets following death of the beneficiary, be clear that 
burial/cremation and related expenses can be paid only after repayment to 
Medicaid. 

 
Payback:  Be sure to include a payback provision in the first party trust. The 

payback provision cannot be limited to a specific state or to a specific time for 
benefit payments (such as after the trust was created.) 

 
The payback provision should recognize that a beneficiary may have lived 

in more than one state.  When the beneficiary has received medical assistance 
from more than one state, unless all states can be reimbursed in full, the trust 
must provide that all states providing assistance through Medicaid will be 
reimbursed proportionately. 
 

                                                      
3 Virginia Medicaid Manual M1120.202.B.1.; POMS S01120.203.B.1.h. 
 
5 POMS 01120.203.B.1.f. 
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 Early Termination:  Some older first party trusts contain early termination 
provisions that allow the trusts to terminate prior to the death of the beneficiary.  
The usual reasons for termination are the beneficiary no longer being disabled, the 
beneficiary no longer being eligible for SSI or other benefits, or the trust being 
deemed "uneconomic" to administer. 

 
 The POMS, at SI 01120.199 sets new requirements for early termination 

clauses in first party trusts.  If the trust terminates prior to the death of the 
beneficiary, the state Medicaid agency must be repaid prior to any distributions the 
remaining trust funds to the beneficiary.  Only taxes and cost of administration 
related to terminating the trust may be paid prior to reimbursing the state.   

 
 Older trusts with non-conforming early termination provisions must be 

amended to come into compliance with these provisions.  The trusts must be 
amended within 90 days of notice to the beneficiary or the representative payee 
that the trust does not comply with the provisions. 
 
D.  Third Party Trusts:  Program Rules 
 
 If a trust was not established by the individual, the individual’s spouse, a 
person acting on behalf of the individual, or a court acting on behalf of the 
individual, the principal held by a trustee, and income earned on principal, is not a 
countable resource for Medicaid or SSI if:   
 

• The trust is irrevocable (or if revocable the trust assets do not revert to the 
individual), 

• The beneficiary cannot direct the use of trust income or principal for his own 
support and maintenance.6

 
 

Third-party trusts that meet the above criteria are not countable resources for 
Medicaid or SSI benefits.  Distributions from the trust may be countable as income 
and, if held for more than one month, as resources. 

 
Testamentary Trusts:  Trusts created by a Will are evaluated by determining 

what principal or income is available to the beneficiary.  Any income or principal 
available (i.e. mandatory distributions) are countable to the beneficiary.  If 
distributions from the trust are discretionary, only actual distributions will be 
evaluated as income to or resources of the individual.7

 
 

Revocable v Irrevocable:  Medicaid and SSI distinguish between revocable and 
irrevocable trusts when the assets held by the trust were contributed by the 
individual whose eligibility for benefits is at stake.  A third-party trust may be either 
revocable or irrevocable.  If revocable, the assets are still the property of the 
grantor, for both public benefits and tax purposes. 

                                                      
6 Virginia Medicaid Manual, S1120.200; POMS S01120.200. 
7 Virginia Medicaid Manual, S1140.400. 
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D. Drafting Considerations for Third Party Trusts 
 
When planning for clients with a family member with special needs, you need 

to help decide what kind of third party trust to use.  You can suggest a 
testamentary trust, an SNT within the client’s revocable living trust, or a stand-
alone third party trust.  Find out what benefits the beneficiary receives or will need 
to receive and whether or not any other family members will be giving assets to 
the beneficiary. 

 
Reminder:  Medicaid and SSI rules treat assets of a trust as belonging to an 

individual if the assets previously belonged to the individual or the individual’s 
trust.  Do not create an SNT within a revocable living trust for the spouse of the 
grantor. 

 
 Testamentary Trusts:  A testamentary trust is sufficient when only the 

testator is likely to leave assets to the individual with disabilities, and only after 
death of the testator.  If other family members (grandparents, aunts and uncles 
who have no children) are likely to leave assets to the individual, or if lifetime gifts 
will be made, an inter vivos, stand-alone, SNT may be more useful. 

 
 When using a testamentary SNT, be sure that the client updates beneficiary 
designations and pay on death designations to name the trustee of the special 
needs trust for the benefit of the beneficiary.  Failure to update the beneficiary 
designations undermines the effectiveness of the trust. 

 
 Revocable v Irrevocable SNTs:  A third-party inter vivos trust can be 

revocable or irrevocable.  If the inter vivos SNT is revocable, the assets are 
considered as part of the estate of the grantor.  For maximum flexibility, the client 
may wish to create a revocable third party SNT so that the trust can be amended 
over time.  The SNT would become revocable at the death of the grantor.  If 
another family member named the trust as a beneficiary of his estate, the grantor 
could amend the trust and make it irrevocable prior to receiving any payments. 
That would avoid the relative’s assets becoming part of the grantor’s estate.   

 
 An irrevocable third party SNT should allow the trustee to make technical 

amendments to comply with changes in law and program rules.  Other provisions 
must be drafted carefully, as the grantor will be unable to update the trust. 

 
E.  Key Provisions for All SNTs 

 
 Trust Purpose:  The trust should state that the Settlor’s intention to 

supplement and not supplant public benefits and other income and resources 
available to the beneficiary.   

 
 Discretion to Trustee:  The Trustee should have total discretion to decide 

whether or not to make distributions from the trust and for what uses.  Permissive 
language should be used rather than mandatory language if identifying specific 
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examples of expenditures.  State that the trustee is to make distributions to 
supplement and not supplant other funding sources.   

 
Spendthrift Clause:  The SNT must have a spendthrift clause that prevents 

voluntary or involuntary transfer of the beneficiary’s interest to a creditor. 
 
Trustee Powers: Include the power to appoint to a second special needs 

trust per §64.2-778.1.  Include a limited power to the trustee or a trust protector to 
amend to keep the trust compliant with applicable law.  Also allow the trustee to 
maintain and invest in non-income producing property, such as a home for the 
beneficiary. 

 
Trustee Duties:  Specify that the needs of the lifetime beneficiary are 

paramount and that the trustee need not give consideration to preserving any 
assets for the remaindermen. 

 
 Compensation:  State the terms of trustee compensation, such as in 
accordance with a published fee schedule or with Commissioner of Accounts 
guidelines. 

 
 III.  ADMINISTERING THE SNT 

 
A.  Funding the Trust  

 
Trust Accounts

 

:  All Trust assets must be invested in Trust accounts. Trust 
assets must not be commingled with the personal funds of the Trustee.  Any 
account containing assets of the trust should be titled as follows: 

  _____________________________, Trustee 
  U/D/T DATE TRUST IS SIGNED 
  F/B/O NAME OF TRUST  

 
 The Trustee should get documentation of the source of the funds being 
deposited into the trust, to ensure that first and third party funds are never 
commingled. 

 
While a parent can create a first-party trust, separate legal authority is 

needed to fund the trust with the assets of the beneficiary.  If the beneficiary is an 
adult with assets in his or her sole name, the assets can be transferred by the 
beneficiary, if he or she has sufficient capacity, by an agent under power of 
attorney for the beneficiary, or by a conservator for an incapacitated beneficiary. 

 
 Tax Identification Number (TIN):  A revocable third party SNT can use the 

social security number of the grantor.  If the trust becomes irrevocable due to 
death of the settlor, a new tax identification number is needed.  If the settlor of an 
irrevocable trust is living, and has retained sufficient powers, the SNT will be a 
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grantor trust and use the settlor’s SSN.  If the third-party trust is not a grantor trust, 
it needs it’s own tax identification number. 

 
 A first party trust is a grantor trust and can use the beneficiary’s SSN.  

Some practitioners will obtain a TIN for a first party trust either to simplify working 
with financial institutions or from concern that SSA will count any income reported 
under the beneficiary’s social security number as income. 

  
Investments:  The Trustee must monitor Trust investments on a regular 

basis. This should be done no less frequently than quarterly.  The Trustee is 
responsible for Trust investments.  The Trustee has a duty to make prudent 
investments consistent with the goals of the grantor for the beneficiary (in third-
party trust situations).  

 
Advise your clients to consider retaining an investment advisor.  This could 

be a bank trust department or a stockbroker or financial planner.  Advise your 
clients not to do any of their own Trust investments.  
 
B.  Trustee Duties 
 
 Carry Out Terms of Trust

 

:  The Trustee has an obligation to carry out the 
terms of the Trust as specified in the Trust document.  

 The Trustee is a fiduciary and has a duty of loyalty to the beneficiary.  The 
Trustee must not self-deal.  
 
 Protect Trust Property

 

.  The Trustee has a duty to protect Trust property 
and to provide insurance for Trust assets where appropriate.  

 Make Trust Assets Productive

 

.  If the Trustee has Trust assets that have 
been transferred to the Trustee, the Trustee has a general duty to invest them in 
such a way that they are productive for the income beneficiary.  The trust may 
waive this duty. 

 Duty of Confidentiality

 

:  The Trustee has a duty to the grantor and 
beneficiary of the Trust to keep information concerning the Trust confidential.  The 
Trustee must not discuss the Trust with family members or friends.  Trust business 
should be discussed only with the grantor, the Trust beneficiary, legal counsel and 
investment counsel.  

 Allocation between Income and Principal

 

:  The Trustee must make the 
proper allocation between income and principal when administering the Trust.   

 Recordkeeping:  The trustee should preserve all financial records, including 
bank and investment statements, checks and invoices.  It is easiest if a checking 
account is set up in the name of the Trust and all income and expenses pass 
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through that single account.  Trust property may be invested as the trustee 
chooses, just so the trustee maintains good records of the source of the 
investments. 
 
 Court filings/Bond

 

:  The Trustee must determine whether he is required to 
file formal accountings to the court, informal accountings to the beneficiary or 
his/her representative and whether bond with surety will be required.  When a first-
party trust is created through a court action, surety bond and accountings may be 
required by the court. 

 Tax Returns:  The trustee of an irrevocable SNT will need to file a fiduciary 
income tax return, Form 1041, for the trust each year.  Distributions to or for the 
benefit of the beneficiary will be reported on a K-1 form, which will be issued to the 
beneficiary.  Income will be taxed to the beneficiary to the extent it is distributed.  
The beneficiary reports the income on his personal tax return. 

 
 The trustee may pay the income tax incurred by the beneficiary from the 

trust.  If income is retained in the trust, the trust will have to pay the taxes.  If the 
trust is a qualified disability trust (irrevocable and established for the sole benefit of 
a person under age 65 who is disabled as determined by SSA) it can take 
advantage of a deduction equal to the personal exemption not otherwise available 
to trusts. 
 

  Trustee Liability:  A trustee can be held liable for his acts as trustee if he 
fails to exercise due care in handling the trust funds.  If the trustee invests the 
funds in a speculative fashion, makes distributions to non-beneficiaries, or in other 
ways fails to perform responsibly, he can be held liable to the extent trust funds 
are wasted or lost.  However, if the trustee acts responsibly in the best interest of 
the beneficiaries, he will not be held liable.  By sending an annual account to the 
beneficiary, the trustee can be relieved of liability for periods covered by the 
account. 

 
C.  Disbursements 
 

 Cash:  It is crucial in administering the Trust never to pay cash to the 
beneficiary. Any cash or money the Trustee gives to the beneficiary will 
immediately be considered as income to the beneficiary.   

 
 Remember, if the Trustee gives the beneficiary anything that is equivalent 

to or convertible to cash or (for example, a winning lottery ticket), it also will be 
counted as direct income. 

 
There are several ways to make distributions for allowable in-kind income:  
 

• The safest way is to distribute the goods and services directly to the 
beneficiary personally. Example: Buy a television and bring it to the 
beneficiary.  
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• The Trustee may make direct payment to a provider. Example: Buy a 
television from an appliance store or online and have it delivered it to 
the beneficiary.   
 

• The Trustee may give the beneficiary a credit card to buy the 
television set and have the Trust pay the bill.  The beneficiary must 
not be able to use the card to obtain cash either from an ATM or by 
selling goods obtained by using the card, as these will be considered 
as countable income.  

 
Caution:  Be careful about giving the beneficiary a credit card that 
can be used on an ongoing basis or can be used for food and shelter 
with the trust paying the bill.  This could be construed as giving the 
beneficiary a right to withdraw funds from the trust for her own 
support.   
 

• The Trustee can reimburse a third party who purchased an item for 
the beneficiary, if proper receipts are provided 

 
• Be careful in giving gift certificates or vouchers or airline tickets 

which are refundable.  These may be considered income to the 
beneficiary. When you give the beneficiary any right to receive 
services or goods, it should always

 

 be non-transferable and non-
refundable. 

 Of course, you may also pay for the beneficiary to receive services such as 
telephone, alternative health massage therapy, a non-refundable airplane ticket.  
None of these will be counted against the beneficiary’s SSI benefits, because 
there is no way to convert them into cash. 
 

Sole Benefit of the Beneficiary:  For a first party trust, the distributions must 
be solely for the benefit of the beneficiary.  Any distributions to a third party will be 
evaluated by Medicaid and/or SSI to determine whether there was a transfer not 
for value or a violation of the sole benefit rule.  SSI has interpreted “sole benefit” 
strictly, determining that payments for a travel companion or for family to visit the 
beneficiary other than to oversee care in a facility setting as a violation of the sole 
benefit rule.8

 
 

Providing a Home for the Beneficiary:   
 

The Trustee has the authority to make decisions that are in the best interest 
of the beneficiary. That may require examining carefully how the rules regarding 
“in-kind support and maintenance” will be applied.  There are sometimes rather 
fine distinctions between allowance in-kind income and countable ISM.  For 

                                                      
8 POMS SI 1120.201.F.2. 
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example, the Trustee can pay for some travel arrangements but not others (for 
example, charged plane ticket – but not a hotel room, because that is shelter).  
The Trustee can pay for some entertainment expenses but not others (for 
example, a movie pass but not a restaurant meal, because that is food).   

 
 The simplest course of action is to pay for things that are not "food and 

shelter." Sometimes, although a disbursement will result in “in-kind income”, the 
reduction of the SSI benefit is outweighed by the value of the benefit received.  It 
may be useful to lump together in one month all "food and shelter" payments, 
getting the most "bang" for the ISM reduction.  The Trustee must take care not to 
make distributions of ISM if the beneficiary's SSI benefit were $1, any "in-kind 
support and maintenance" would wipe out SSI eligibility (which may not be 
essential), and disrupt the beneficiary’s Medicaid entitlement (which may be 
essential). 

 
 Where there are funds to purchase a residence for the beneficiary, the 

Trustee must decide whether the home is better purchased and owned by the 
Trust or the individual.  The home may be excludable in either case, but the goals 
of the grantor of the trust and the beneficiary’s ability to own real property are two 
factors to consider.  Medicaid estate recovery against the home may make 
ownership by a third party SNT a better option.  The trustee of a first-party SNT 
may not want to take on a mortgage obligation due to the payback rule for 
Medicaid.   

 
To the extent possible, the beneficiary should pay for necessities and make 

discretionary purchases with their own funds, and the trust should make payments 
directly to third parties and providers.  Appendix I and II list permissible 
distributions from trusts where beneficiaries receive SSI and Medicaid, 
respectively.  Note:  the Trustee can pay for certain medications and alternative 
health treatments if they are not covered by Medicaid or other benefit programs.  

 
Vehicle for the Beneficiary:  SNTs can own an automobile or can purchase 

one for the beneficiary.  The trustee has many considerations in determining 
whether or not to provide a vehicle for the beneficiary’s transportation, including 
availability of alternative transportation, need for wheelchair or other modifications, 
who will be operating the vehicle, and liability for any accidents. 

 
Funeral Expenses:  A first-party SNT cannot pay for burial/cremation 

expenses at the time of death.  The Trustee must wait until the state has been 
reimbursed for medical assistance services.  The Trust should make 
arrangements to pre-pay these expenses through the trust, or prior to funding the 
trust.   

 
Although a third-party SNT can pay funeral expenses at the time of need, 

the Trustee should still consider pre-paying them.  Review the trust language to be 
clear whether funeral expenses can be paid either prior to or at the time of need. 
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Reporting Distributions to SSI:  The existence of a first or third party trust 
must be disclosed to Medicaid and/or SSI. 

 
The SSI program requires specific periodic reports for all SSI recipients.  

These reports must be completed for eligibility to continue.  The Trustee should 
answer that the beneficiary is not receiving income unless the Trustee decides to 
distribute income, which is in the absolute and sole discretion of the Trustee.  The 
SSI computer system will pick up any income generated by the Trust.  This comes 
from the K-1 issued by the Trust.  

 
Medicaid has a computer match with the I.R.S. and will learn of these 

income distributions.  It will be incumbent upon the Trustee to show that payments 
were made to third-party providers and not directly to the beneficiary. SSI has a 
right to inquire as to the amount and purpose of distributions from the Trust.  The 
Trustee must respond honestly and completely to any such inquiries. SSI is 
concerned that income NOT be used to provide food or shelter.   

 
The Trustee should keep excellent records and receipts for SSI and 

Medicaid.  If the Trustee is also serving as Representative Payee for Social 
Security, then there is a separate duty to report.  The Representative Payee is the 
person designated by SSA to receive the SSI payment on behalf of the 
beneficiary.  The Representative Payee must report the existence of your Special 
Needs Trust to the SSA, and provide a copy of it if requested.   

 
In addition, the trustee, the representative payee or the beneficiary must 

report all of the following changes: 
 

• A change in:  the beneficiary’s address, or employment status, in his 
or her living arrangements (for example, relocating, adding or losing 
a roommate),  

• A change in his or her income (including the receipt of any direct or 
ISM from the Trust),  

• A change in any (countable) resources, new eligibility for other public 
benefits, or a change in health insurance coverage, medical 
improvements (if, for example, the beneficiary improves so much that 
he or she no longer is considered disabled),  

• a change in the beneficiary’s marital status,  
• admission to or discharge from any health facility or public facility, 

such as a hospital or nursing home, 
• any trip outside the U.S. 

 
The report may be brief, but it should be in writing to the SSA, and it should 

including the beneficiary’s name and Social Security number, your name, and a 
description of the event that triggered the report and the date it happened.  The 
report is due within 10 days after the end of the month in which the event 
occurred.  Keep a copy of all reports filed with the SSA or Medicaid. 
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Should the trustee, representative payee or beneficiary fail to make a 
required report in a timely fashion, the SSI program is entitled to reimbursement 
for all SSI benefits incorrectly paid to the beneficiary.  In addition, for each report 
that is filed later, SSI is entitled to assess a penalty of up to $100, depending on 
how late the report is. 

  
The trustee may be in doubt sometimes about what to report.  As a practical 

matter, it is safer to report and explain a distribution to the beneficiary currently 
than to be discovered later by SSI’s Income and Eligibility Verification System 
(IEVS).  At that point, the explanation may have to be made to a skeptical 
investigations unit. 

 
D.  Termination of the Trust 
 
 Depletion of Trust Assets:

 

  The trust may be written to terminate when the 
trust assets are depleted.  

 Uneconomic Trusts:

 

  The trust may include a provision that permits 
termination if the value of the trust falls below $100,000 or another amount.  
Trustee should review the options for distributing the balance of an uneconomic 
trust, whether to the remainder beneficiaries or to another special needs trusts 
including a pooled trust. 

 Decanting:

 

  The terms of an irrevocable trust may no longer be suitable for 
the beneficiary’s circumstances.  Typically, only a court can modify an irrevocable 
trust.  Under §64.2-778.1 of the Virginia Code, a trustee now has the power to 
decant a trust to a second trust, including a special needs trust.    

 Death of the Beneficiary:  Upon the death of the beneficiary, the Trustee 
must follow the terms of the trust for any permissible payments and distribution to 
the remainder beneficiaries.  For a first-party trust, SSA recognizes very few 
administrative expenses prior to reimbursement of state Medicaid programs.  Only 
taxes due from the trust to the state or federal government because of the death of 
the beneficiary and reasonable administrative expenses (such as accounting to a 
court, completing and filing documents and other actions associated with winding 
up the trust) are permitted.9

                                                      
9 POMS, SI 01120.203B.1.h. 

 


